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Leave granted.

Chal l enge in this appeal is to the judgnent rendered
by a | earned Single Judge of the Madhya Pradesh High
Court at Jabal pur, dismissing the appeal filed by the
appel | ant agai nst the judgnment of the | earned |l
Addi ti onal Sessions Judge, Satna. Appellant was found
guilty of offences punishable under Section 376 of the
I ndi an Penal Code, 1860 (in short the "IPC) and was
sentenced to undergo Rl for seven years.

Prosecution version as unfolded during trial is as
fol |l ows:

Victim (PW1) had gone in the field near
Makar arbandh to bring green grass and after collecting
the green grass she was on her way back to her hone. The
appel | ant cane to her and proposed for sexua
i ntercourse. The victimprotested and told that she w ||
i nform her nother in respect thereof. The appel |l ant
i nduced her not to say so to her nother as he will provide
Rs.10/- to her. The appellant felled her on the ground
and renoved her undergarnment and ravished her. . She
was crying in pain and at this the appellant had stuffed
her mouth by clothes. The genital of the appellant had
penetrated in her genital which gave i mense pain to her
and, thereafter, the appellant left her. She saw bl ood
oozing fromher private part which has besmeared her
undergarnment. After the return fromthe said field she has
narrated the incident to the brothers and their w ves.

On conpl etion of investigation the charge-sheet was
pl aced. Accused faced trial. In order to establish the
accusations the prosecution exam ned 10 wi tnesses. The
accused pl eaded i nnocence and fal se inplication
According to him a false case was posed at the instance of
Ranbhan Si ngh, Sarpanch (PW3). The Trial Court found
the evidence of the prosecutrix to be cogent and credible
and accordingly as noted above, it found the accused

guilty.
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In appeal, the conclusions of the Trial Court were
affirmed by the Hi gh Court.

In support of the appeal, Ms. Promla, |earned
Am cus Curiae appearing for the appellant subnmitted that
the Trial Court and the High Court failed to notice
i nconsi stencies in the evidence of the witnesses and in any
event no offence under Section 376 |PC is nade out.
Strong reliance is placed on the evidence of the doctors
PW7 and PW8 to contend that at the npost the offence
can be in terms of Section 354 I PC or Section 511 |PC.

Per contra, |earned counsel for the respondent-State
submitted that the Trial" Court and the H gh Court have
anal ysed the evidence in great detail and have rightly
concl uded that offence puni shable under Section 376 |PC

Comi ng to the question as to whether Section 354 of

the Act has any application, it is to be noted that the
provi si on-nmakes penal the assault or -use of crimnal force
to a worman to outrage her nodesty. The essentia

i ngredi ents of offence under Section 354 |PC are:

(a) That the assault nust be on a wonan.
(b) That the accused nust have used
crimnal force on her

(c) That the crininal force nust have been

used on the woman intending thereby to
out rage her nodesty.

What constitutes an outrage to fermal e nodesty is

nowhere defined in IPC. The essence of a worman’s

nodesty is her sex. The cul pable intention of the accused
is the crux of the matter. The reaction of the woman is
very relevant, but its absence is not always deci sive.
Modesty in this Section is an attribute associated with
femal e human beings as a class. It is a virtue which
attaches to a female owing to her sex. The act of pulling a
woran, renoving her saree, coupled with a request for

sexual intercourse, is such as would be an outrage to the
nodesty of a wonan; and know edge, that nodesty is

likely to be outraged, is sufficient to constitute the offence
wi t hout any deliberate intention having such outrage

alone for its object. As indicated above, the word ’'npdesty’
is not defined in IPC. The Shorter Oxford Dictionary (Third
Edn.) defines the word 'nmpodesty’ in relation to woman as
fol | ows:

"Decorous in manner and conduct;
not forward or |ower; Shane-fast;
Scrupul ously chast."

Modesty is defined as the quality of being nodest;

and in relation to woman, "wormanly propriety of

behavi our; scrupul ous chastity of thought, speech and
conduct." It is the reserve or sense of shane proceedi ng
frominstinctive aversion to impure or coarse suggestions.
As observed by Justice Patterson in Rex v. Janes Llyod
(1876) 7 C&P 817 in order to find the accused guilty of an
assault with intent to conmmt a rape, court nust be
satisfied that the accused, when he laid hold of the
prosecutrix, not only desired to gratify his passions upon
her person but that he intended to do so at all events, and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

notwi t hst andi ng any resi stance on her part. The point of
di stinction between an offence of attenpt to commit rape
and to conmit indecent assault is that there should be
some action on the part of the accused which woul d show
that he was just going to have sexual connection with her

Webster’s Third New International Dictionary of the

Engl i sh Language defines nodesty as "freedom from

coar seness, indelicacy or indecency; a regard for propriety
in dress, speech or conduct".

In State of Punjab v. Major Singh (AIR 1967 SC 63) a
guestion arose whether a female child of seven and a half
nont hs could be said to be possessed of 'nodesty’ which
could be outraged. In answering the above question the
majority view was that when any act done to or in the
presence of a wonman is clearly suggestive of sex according
to the common notions of mankind that must fall within
the mi schief of Section 354 | PC. Needl ess to say, the
"common notions of mankind" referred to have to be
gauged by contenporary societal standards. It was further
observed in the said case that the essence of a woman’s
nodesty is her sex and fromher very birth she possesses
the nmodesty which is theattribute of her sex. Fromthe
above dictionary neaning of ’'nodesty’ and the
interpretation given to that word by this Court in Mjor
Singh's case (supra) the ultimate test for ascertaining
whet her nodesty has been outraged is whether the action
of the offender is such as coul d be perceived as one which
i s capabl e of shocking the sense of decency of a woman.
The above position was noted in Rupan Deol Bajaj (Ms.)
and Anr. v. Kanwar Pal Singh GIl and Anr. (1995 (6) SCC
194).

The above position was highlighted in Raju
Pandurang Mahal e v. State of Maharashtra and Anr.
(2004 (4) scCC 371).

A culprit first intends to conmt the of fence, then
nmakes preparation for conmitting it and thereafter
attenpts to commt the offence. If the attenpt succeeds,
he has commtted the offence; if he fails due to reasons
beyond his control, he is said to have attenpted to comm t
the offence. Attenpt to commt an offence can be said to
begi n when the preparations are conplete and the cul prit
conmences to do sonmething with the intention of
conmitting the offence and which is a step towards the
conmi ssion of the offence. The nonent he comences to
do an act with the necessary intention, he commences his
attenpt to commit the offence. The word "attenpt’ is not
itself defined, and nust, therefore, be taken in its ordinary
nmeaning. This is exactly what the provisions of Section
511 require. An attenpt to commt a crime is to be
di stingui shed froman intention to commt it; and from
preparation made for its conm ssion. Mere intention to
conmit an offence, not foll owed by any act, cannot
constitute an offence. The will is not to be taken for the
deed unl ess there be sone external act which shows that
progress has been nade in the direction of it, or towards
maturing and effecting it. Intention is the direction of
conduct towards the object chosen upon considering the
notives which suggest the choice. Preparation consists in
devi sing or arrangi ng the nmeans or neasures necessary
for the commission of the offence. It differs widely from
attenpt which is the direct noverment towards the
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conmi ssion after preparations are nade. Preparation to
conmit an offence is punishable only when the

preparation is to commit offences under Section 122

(wagi ng war agai nst the CGovernnent of India) and Section
399 (preparation to conmt dacoity). The dividing line
between a nere preparation and an attenpt is sonetines

thin and has to be decided on the facts of each case. There
is a greater degree of determination in attenpt as

conpared with preparation.

An attenpt to conmit an offence is an act, or a series
of acts, which leads inevitably to the conm ssion of the
of fence, unl ess sonet hing, which the doer of the act
nei ther foresaw nor intended, happens to prevent this. An
attenpt may be described to be an act done in part
execution of a crimnal design, anmpunting to nore than
nmere preparation, but falling short of actua
consummation, and, possessing, except for failure to
consummat e, all the el enents of the substantive crinme. In
ot her wor'ds, an attenpt consists in.it the intent to commt
a crime, falling short of, its actual commi ssion or
consummati on/ conpl etion. It may consequently be
defined as that whichif not prevented woul d have resulted
in the full consummmation of the act attempted. The
illustrations given in"Section 511 clearly show the
legislative intention to make a di fference between the
cases of a mere preparation and an attenpt.

The sine qua non of the offence of rape is
penetration, and not ejacul ation.” Ej acul ati on wi t hout
penetration constitutes an attenpt to commit rape and
not actual rape. Definition of "rape" as contained in
Section 375 IPC refers to "sexual intercourse" and the
Expl anati on appended to the Section provides that
penetration is sufficient to constitute the sexua
i ntercourse necessary to the offence of rape. Intercourse
nmeans sexual connection. |In the instant case that
connection has been clearly established. Courts bel ow
were perfectly justified in their view

When the evidence of the prosecutrix is consideredin
the proper perspective, it is clear that the conm ssion of
actual rape has been established.

The evidence of PW7 is also relevant. |t has been
noted by the Hi gh Court as follows:

"PW7, Dr. Asha Saxena has

deposed to have exam ned PW1, Jal ebia
on 29.2.1998 and she had found
superficial laceration present over
peri neum just at the bottom of Labia
Maj ora and Labia M nora, the size of
which is < cms. x < cns. She has
further deposed that the hynmen
menbrane of the victimwas found torn
and there was fresh bl eeding fromslight
touch and she has also found that her
vaginal orifice admts one finger with
difficulty."”

Above being the position, we find no nerit in this
appeal which is accordingly disnissed. W record our
appreciation for Ms. Promla, |earned Am cus Curiae who
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pl aced the relevant materials for consideration.




