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1. These two writ petitions are related to each other and we propose to decide them together.

2. Necessary facts may be stated to get the hang of the controversy. In both the writ petitions the
main respondent is Arsi Yusuf (wife) arrayed as respondent No. 4 in writ petition No. 822 of 2000
and respondent No. 5 in writ petition No. 5159 of 2002. Nadeem Khalil (husband) is petitioner No. 5
in writ petition No. 822 of 2000 and petitioner No. 1 in writ petition No. 5159 of 2002 . Khalil
Ahmad Khan- father of Nadeem Khalil is petitioner No. 2 in both the writ petitions. Other remaining
petitioners in the two writ petitions are other family members and relatives of Nadeem Khalil
(husband). In writ petition No. 822 of 2000, the petitioners sought the quashing of the F.I.R. dated
30.1.2000 in case crime No. 32 of 2000 under Sections 498A/323/504/506/307 I.P.C. And 3/4 of
Dowry Prohibition Act as well as stay of their arrest. The copy of the F.I.R. is annexure-5 to writ
petition No. 822 of 2000. Nadeem Khalil (husband) filed his own affidavit in support of the said writ
petition. As per the averments contained in the writ petition, Arsi Yusuf was married to Nadeem
Khalil in November 1998, but marital relations did not go smooth and divorce was allegedly effected
through a Talaqnama dated 12.12.1999. Nadeem Khalil, however, allegedly received threats from
Arsi Yusuf on phone that unless the petitioner paid an amount of Rs. 5 Lacs, they would be
implicated falsely in various criminal cases. Nadeem Khalil filed a civil suit in the Court of Civil
Judge (S.D.), Aligarh being O.S.No. 106 of 2000, praying for a decree that she be restrained from
claiming herself to be his wife and not to enter his house. However, she lodged the instant F.I.R
against the petitioners at P.S. Khatauli, District Muzaffarnagar, making the following false
allegations:

--------------ijUrq vkt fnukad 30 tuojh lu~ 2000 dks esjs ifr us eq>ls dgk fd esjs lkl] llqj] uun]
uUnksbZ fdlh dke ls :Mdh tk jgs gS ;g yksx phry ij :dsaxs ge yksx Hkh pydj fudyrs gS A D;ksafd vkt
nqgh gS A M~kboj eS vkSj esjk ifr viuh ek:fr dkj ls ogka ij djhc pkj cts igqaps esjs lkl] llqj] uun]
uUnksbZ igys ls gh viuh ek:fr oSu ls ;gka igqaps gq, Fks igys ge yksx ,d lkFk cSB x;s ckrs 'kq: gks x;h
esjs llqj us ckrs ls dgk fd rsjk cki Q~ySV ysdj dc nsxk bl ckr ij eSus mu yksxksa ls dgk fd eS muls
Q~ySV ds fy, ugh dg ldrh ;gckr lqudj esjs llqj eq>s xkyh nsus yxs esjs ifr cksys ;gka 'kksj er djks vkSj
Hkh yksx lqu jgs gS pyks ugj ds fdukjs py jgs gS eS vius ifr ds lkFk ugj dh rjQ py nh dqN ij py dj eSus
ns[kk fd esjs lkl llqj uun uUnksbZ Hkh vk jgs gS ;g yksx Hkkx dj esjs ikl vk;s vkSj eq>s idM dj ugj es
Mkyus yxs esjs llqj us esjk xyk idMk rFkk lkl] uun us cky uUnksbZ vkSj ifr Hkh idMdj /kDdk ns jgs
Fks eSus iwjh fgEer ls vkokt yxk;h vkokt lqudj dqN yksx phry dh rjQ ls nkSMdj vk;s mu yksxks us
fpYykdj dgk fd yMdh dks D;aw ekj jgs gSa ;g yksx ml vknfe;ksa dks ns[kdj viuh xkMh ls Hkkx x;s eS
vdsyh jg x;h tks yksx esjh enn dks nkSMs Fks mues ls eks0 v;hc [kka] 'kkg u;u esjB rFkk eks0 ulhe
[kka lsDVj 23 xk0 ckn ds gS d`i;k esjh fjiksVZ fy[kdj dk;Zokgh dh tkos A

3. The said offence was allegedly committed near the canal within P.S. Khatauli of Muzaffarnagar
district.
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4. It was, inter alia, averred in writ petition No. 822 of 2000 that on 30.1.2000 Nadeem Khalil had
been on duty as invigilator in Aligarh Muslim University, where he was a lecturer and a certificate
allegedly issued in this respect by the Superintendent of Examinations on 3.2.2000 was annexed as
Anhexure 6 to the writ petition.

5. On 11.2.2000 this Court stayed the arrest of the petitioners of writ petition No. 822 of 2000 in the
aforesaid case, crime directing the issuance of notices and asking for counter and rejoinder
affidavits. However, the investigation was ordered to continue and the petitioners were directed to
make themselves available to the Investigating Officer for interrogation whenever required.

6. Arsi Yusuf (wife) filed counter affidavit. She prayed for vacation of the stay order and also for
initiating criminal proceedings against the petitioners for filing false and fabricated document
(Annexure 6 to the writ petition). She reiterated the allegations made in the F.I.R. in question.
According to her, with a view to defraud and obtain an ex parte order of stay of arrest, her husband
falsely alleged that on 30.1.2000, the date in question, he had been on duty as Invigilator in Aligarh
University. In the counter affidavit filed on her behalf by her pairokar P.K. Chhabra, (sworn on
22.2.2000), photostat copy of the letter dated 7.2.2000 allegedly written by Prof. F.A. Ansari,
Superintendent of Examinations, Faculty of Engineering and Technology, Aligarh Muslim
University, Aligarh together with photostat copy of list of invigilators dated 30.1.2000 had been filed
to indicate that Nadeem Khalil was not at all on invigilation duty on 30.1.2000 from 2.30 P.M. to
5.30 P.M. as falsely shown in Annexure 6 to the writ petition filed by the petitioners. As per the
photostat copy of his letter dated 7.2.2000, the said Prof. F.A. Ansari never issued any such
certificate. Prof. Khalil Ahmad was the Principal of the Engineering College and had allegedly
exerted pressure for issuance of false certificate of invigilation duty in favour of his son Nadeem
Khalil. Prof. F.A. Ansari denied his signatures on the certificate (Annexure-6), a copy of which was
also annexed with the counter affidavit filed by P.K. Chhabra on behalf of Arsi Yusuf. He even
purported to submit his resignation as Superintendent of Examinations through his letter dated
7.2.2000 addressed to the Vice Chncellor of Aligarh Muslim University, Aligarh.

7. Making an application under Section 340 Cr.P.C. in writ petition No. 822 of 2000, it has been
prayed that Nadeem Khalil and his father be prosecuted for the offences under Sections
193/466/471/120B I.P.C. for filing false affidavit and forged invigilation duty certificate to back the
baseless plea of alibi of Nadeem Khalil.

8. In writ petition No. 5159 of 2002 , the quashing of another F.I.R. dated 17.8.2002 in case crime
No. 797 of 2002, under Section 498A I.P.C., read with Section 3/4 Dowry Prohibition Act, P.S. Kavi
Nagar, District Ghaziabad (Annexure 11 to the writ petition) has been prayed for. In this F.I.R., Arsi
Yusuf claimed that she was all alone at her parental home at Ghaziabad on 1.1.2002 when Nadeem
Khalil threatened her on telephone to get him paid Rs. 5 Lacs from her parents only whereafter he
would divorce her in legal way. She allegedly gave information to the police on telephone. The other
relevant recitals of the F.I.R. read thus:

------------ eSus blds ckn rRdky VsyhQksu }kjk bryk iqfyl dks nh ftl ij ,d lQsn jax dh xkMh vk;h Fkh
vkSj eq>ls iqNrikN dj pyh x;h Fkh blds ckn esjs firkth lwpuk ikrs gh QSDVzh ls ?kj vk, rks eSus
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mUgs iwjh ckr dh tkudkjh nh ftls ;g os iqfyl okfil pys x;s blh chp izksQslj 'kyhe vgen ,oa vuds nks
lkFkh Hkh esjs ?kj ij vk, A vius ls ,d ekS0 bLyke [kak iq= Lo- bLekby [kka ikBo gkml ljlS;~;n uxj dks
eSa igpkurh gwW vkSj nwljs dks eSa ugha igpkurh ge yksxksa ds ?kj ij xUnh&xUnh xkfy;ka nh vkSj
eqdnek okfil ls ysus ij tku ls eq>s vkSj esjs ekrk firk dks ekjus dh /kedh nh rFkk blds ckn mugksaus
eq>s izrkfMr djds 5 yk[k :i;s dh ekax dh vkSj okfil pys x;s bl izdkj esjh llqjky okys eq>s vHkh
mRihfMr dj jgs gSa rFkk ngst dh ekax dj jgs gS blds f[kykQ dkuwuh dk;Zokgh dh tk; rFkk eq>s U;k;
fnyk;k tk, A

9. This petition was connected with writ petition No. 822 of 2000 vide order dated 5.9.2002. This
Court observed that it appeared to be a malicious prosecution. Time was given for counter and
rejoinder affidavits and the arrest of the petitioners in the said case crime was stayed until further
orders. However, the petitioners were directed to cooperate with the investigation which was to
continue. Arsi Yusuf, the main respondent filed an application supported by counter affidavit sworn
by her father, praying for the vacation of stay order and also to register a case of perjury against the
petitioners. It has been contended in paragraphs No. 6 and 9 as under:

6. That to challenge the First Information Report dated 30.01.2000, the petitioners filed a Criminal
Misc. Writ No. 822 of 2000 in which they set up a plea of alibi alleging that on the day of the
incident, i.e. 30.1.2000, the petitioner No. 1, Nadeem Khalil was conducting the engineering
examination as invigilator in the Z.H. College of Engineering and Technology, Aligarh Muslim
University, Aligarh and to support their plea, the petitioners filed a certificate dated 03.02.2000
allegedly issued by the Superintendent of Examinations certifying the presence of Nadeem Khalil in
the College on 30.01.2000, which was filed as Annexure No. 6 to Criminal Writ Petition No. 822 of
2000. It is submitted that although a prima facie case was made out against the accused/
petitioners, but appears that this Court probably relying upon the plea of alibi set up by the
petitioners, granted them an order on 11.02.2000 against their arrest, which is filed by the
petitioners as Annexure No. 3 to this writ petition.

9. That subsequently, when the deponent enquired the matter from the University Authorities about
the authenticity of the alleged certificate, it transpired that no such certificate was ever issued by the
Superintendent of Examinations certifying the presence of Nadeem Khalil as Invigilator on
30.01.2000. On the contrary, the Superintendent of Examination, Professor F.A. Ansari, under
whose signature the said certificate was alleged to have been issued, wrote a letter to the Vice
Chancellor on 07.02.2000 complaining about the misdemeanour of petitioner No. 2 Professor
Khalil Ahmad Khan, who was the Principal of the Engineering College at that time. The
Superintendent of Examinations also expressed his apprehension that Professor Khalil Ahmad Khan
might have tampered with the college records to procure the desired certificate in favour of his son,
Nadeem Khalil. Subsequently, the petitioner No. 2, Professor Khalil Ahmad Khan was removed from
the post of Principal on this charge by the University.

10. We have heard learned Counsel for the parties and perused the material on record.

11. It would be recalled that while granting the stay of arrest in both the writ petitions, it had been
directed that the investigation would go on. It is an admitted position that in ultimate culmination
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chargesheets have been submitted in relation to the F.I.Rs impugned in both the writ petitions.
Therefore, both the writ petitions are to be dismissed without any further debate and the law has to
take its own course with regard to the chargesheets submitted in Court.

12. The Court has however, to consider the application of Arsi Yusuf made under Section 340 Cr.P.C.
for prosecution of petitioners for perjury. It has been urged on her behalf that the petitioners could
not dare to file rejoinder affidavit in writ petition No. 822 of 2000 to controvert the allegation that
the certificate of invigilation duty, Annexure 6 filed by them, was a forged document. It has been
vehemently argued that advancing the false plea of alibi on the basis of this forged certificate, they
succeeded in securing an order of stay of arrest in writ petition No. 822 of 2000. The argument of
the learned Counsel is that the false plea of alibi was repeated in writ petition No. 5159 of 2002 to
project that the F.I.Rs were being lodged against the petitioners without any basis and it led the
Court to make observation in its initial order dated 5.9.2002 passed in writ petition No. 5159 of
2002 to the effect that it appeared to be a malicious prosecution and the stay of arrest was granted
with relation to the F.I.R. of the incident of 1.1.2002. Reliance has been placed from her side on the
case of Indian Bank v. Satyam Fibres (India) Pvt. Ltd. and Afzal and Anr. v. State of Haryana and
Ors. . It has been urged on the basis of first referred case of India Bank (supra) that by relying on a
forged certificate of invigilation duty and filing the same with criminal writ petition No. 822 of
2000, the petitioners played fraud not only on her but also on the Court. On the basis of the second
referred case of Afzal (supra), the argument is that the false or misleading or a wrong statement
deliberately and wilfully made by a party to the proceedings to obtain a favourable order would
prejudice or interfere with due course of judicial proceedings and it amounts to "criminal contempt"
defined in Section 2(c) of Contempt of Courts Act.

13. On the other hand, the submission from the side of the petitioners is that offering challenge to
the authenticity of the invigilation duty certificate, no affidavit has been filed of Professor F.A.
Ansari, Superintendent of Examinations who by his alleged communication dated 7.2.2000 to the
Vice Chancellor of A.M.U., is purpoted to designate the same as 'forged', not containing his
signatures. According to the learned counsel, the petitioners filed photostat copy of the invigilation
duty certificate as annexure 6 in writ petition No. 822 of 2000, relying the same as being the copy of
the certificate issued by Professor F.A. Ansari, whereas, filing the copy of purported communication
dated 7.2.2000 by Prof. F.A. Ansari to the Vice Chancellor, AMU, the same (annexure 6) was alleged
to be forged on the basis of the counter affidavit filed by PK Chhabra, pairokar of Arsi Yusuf. So,
there was only oath against oath without any further concrete or sterling evidence, which could be in
the shape of affidavit of Prof. F.A. Ansari himself to pronounce the invigilation duty certificate to be
forged one. As to the observation of the Court in writ petition No. 5159 of 2002 while passing the
order dated 5.9.2002 that it appeared to be malicious prosecution, the learned Counsel argued that
a series of FIRs had been lodged by Arsi Yusuf against her husband and his other family members
and all the facts were related by the petitioners in writ petition No. 5159 of 2002. Nothing adverse
can be interpreted against them if on cumulative consideration, the Court observed in its order
dated 5.9.2002 that it appeared to be malicious prosecution. The learned Counsel stressed that it,
indeed, was malicious prosecution as would appear from mere reading of the F.I.R. of case crime
No. 797 of 2002 under Sections 498A IPC and 3/4 of Dowry Prohibition Act of the alleged incident
of 1.1.2002 lodged on 17.8.2002
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14. The learned Counsel for Arsi Yusuf urged that the letter of Professor F.A. Ansari dated 7.2.2000
to the Vice Chancellor of A.M.U., Aligarh was, in fact, official communication and deserves to be
taken on its face value that invigilation duty certificate relied upon by 3.2.2000 was a forged
document. This reasoning, we are afraid, cannot possibly be accepted, because the said alleged copy
of the letter of Professor F.A. Ansari has not come from proper source. It is not understandable as to
how Arsi Yusuf could get hold of such official communication. If Professor Ansari had himself
passed it on to her, he could definitely file his own affidavit to support the contents of the same.

15. It is a fact that Pofessor F.A. Ansari himself did not file any affidavit to say that invigilation duty
certificate in question was forged and the same did not contain his signatures. It has to be kept in
mind that necessary prelude for action under Section 340 Cr.P.C. is that the Court should be of the
opinion that it is expedient in the interest of justice to do so. Action under Section 340 Cr.P.C.
should be taken only when the Court on objective consideration of the entire facts and
circumstances, is of the belief and opinion that the interest of justice so requires. The Court may act
suo motu also. It is for the Court to decide whether to take action and intiate proceedings. Even
when an application is made by one of the parties, it becomes a matter between the Court and the
alleged perjurer. Action under Section 340 Cr.P.C. is undertaken in the interest of justice and not to
satisfy the private grudge of a litigant. Every case of perjury need not result in prosecution.

16. An action of law should not be equated to a game of chess. Indeed, the wife cannot rely on the
sheer technicality that no rejoinder affidavit has been filed by the petitioners in Criminal writ
petition Oder 822 of 2000. It is for the Court to consider the entire material and the attending
circumstances to come to a right decision to be taken in the matter. The action cannot be permitted
to be used by a party as a tool to derive sadistic pleasure in nailing his opponent.

17. On cumulative consideration that chargesheets in both the cases have been submitted in Court
setting the law on its course with regard to the alleged offences and that Professor F.A. Ansari
himself did not file any affidavit to support the contention of the wife designating the invigilation
duty certificate in question to be forged and fictitious, we do not think it to be expedient in the
interest of justice to accede to the prayer of Arsi Yusuf (wife) to take any action under Section 340
Cr.P.C. Hence the applications under Section 340 Cr.P.C. are liable to be rejected.

18. In the final result, criminal writ petition No. 822 of 2000 and criminal writ petition No. 5159 of
2002 are hereby dismissed. " applications of Arsi Yusuf praying for action under Section 340 Cr.F
are also rejected.
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