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IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 18™ DAY OF NOVEMBER 2004
BEFORE @

THE HON'BLE MR.JUSTICE S.B.MAJASE

CRIMINAL PETITION MNC.1905/2003

BETWEEN:

Dhareppa,

S/0 Sidramappa Jugafi,

Aged about 35 years,

Occ: Agriculture,

Resident of Mannur,

Tal:B.Bagewadi, Dist:Bijapur. .PETITIONER.

{(By SriPraveen Kumar Rnikote, Advocate.)
AND:

Smt.Renuke,

W/o Dhareppa Jugati,

Age: Majer, Occ! Household,

Resident of Kalagi,

Tal:Muddebiial, Dist:Bijapur. ..RESPONDENT.

{By Sm+, Anupama Hegde, Advocate.)

This Criminal Petition is filed under Section 482 of CrP.C.
praying e set aside the judgment ond order passed by the IT
Additional Sessions Judge, Bijapur, in Crl.RP.No.182/2002 dated
(7.04.2003 confirming the judgment and order passed by the
J.FAF.C., Muddebihal, in Crl.Misc.No.84/2001, dated 10.10.2002.

This Criminal Petition having been heard and reserved and
coming on for pronouncement of order this day, the Court made the

following: Aﬁ/




CriP.No.1905/2003

ORDER
In this petition, the petitioner has challenged the vrder dated
07.04.2003 passed in Criminal Revision Petition No.182/2002 by the
Court of II Additional Sessions Judge, Eijopur, by which, that petition

has been dismissed with cost of Rs.1,000/- to the respondent.

2. Brief facts giving rise to the present mutter are: The
respondent, who is admittedly the wite of the petitioner, had filed
maintenance petition under Section 125 of CrP.L. climing
maintenance from the petitioner and that petition wos ailowed on
30.10.1999 awarding muintenanse to fier at the rate of Rs.350/- per
month from the daie of petition. Challenging that order, the
pé?iﬂoner filed Criminal Revision Petition No.297/99 before the Court
of Sessions at Bijapur, which was dismissed on 22.10.2001. Within
five deys tiereafter on 27.10.2001, the responden? - wife filed
Cri.Misz.No.84/2001 for recovery of arrears of maintenance for the
period from 05.07.1996 to 27.10.2001 (i.e., from the date of filing
pevition under Section 125 of Cr.P.C. to the date of filing recovery

petition). In that proceeding, warrant came to be issued against the '}ﬂ,
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petitioner. Chailenging that, the petitioner approached the Court of
Sessions in Criminal Revision Petition No.182/2002, which upheld the
warrant ordered by the learned Magistrate and dismissed the pedition
with cost, as noted already. Hence, the péﬂtioner is before this

Court,

3. Heard the learned coursel for the parties. It was
vehemently argued for the peftitioner - husband that in view of the
provise to Section 125(3) of LrPCL., the nrmn‘rs of maintenance
cannot be recoverad for the period beyond ore year ie., the amount
of arrears accrued for more than one year up to the date of filing
recovery petiticri cannod be recovered. On the other hand, it was
submitted for the respondent - wife that as the revision petition filed
‘against ihe order of maintenance awarded by the learned Magistrate
waz pending tili 22.10.2001, the period of one year requires to be
computed from that date ond not from 30.10.1999 - the date on
which the petition filed under Section 125 CrP.C. was allowed
awarding maintenance. In support of his contention, reliance was

placed on the decision reported in AIR 1968 ORISSA 35,

4. The only point for consideration is: %:ﬁ_/
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"Whether the respondent could claim
maintenance from the date of petition to till
27.10.2001 i.e., for a period of more than one
year earlier to the petition filed to recover
the arrears of maintenance amount?”

B, It is admitted by the parties that when the petitioner {iled
revision petition challenging the order of maintenonce passed against
him, there was stay of that order and that came *o be vacated on
04.01.2000. So, it was argued for the petitioner that the respondent
couid have enforced the order of maintenunce on 04.01.2000 or at any
time within a period of one year from that date but not thereafter,
claiming arrears accrued til the dote of fiiing recovery petition. In
that connection, pleced reliance on a decision of this Court in the cose
of LAKSHMAN RAG SAKHARAM SURVASE Vs. SMT.MANGALA

W/0 LAKSHMAR RAQ SURVASE (1991 CRI.L.J.1980).

6. In the said decision, there was stay (in operation) till the
disposal of the revision petition by the Sessions Court and as such,
this Court tock the view that the period of one year has to be
ccmputedrfrom the date of dismissal of the revision petition. So, said
decision could have helped the respondent, provided the stay given in

the revision petition filed by the petitioner had remained in force till 4;’1'
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the disposal of the revision pefi‘rion. But, it is not so and the s;ray
came to be vacated on 04.01.2000 admittedly. However, the learned
Sessions Judge, without adverting himself to the facts of the case
which were before this Court in the case of LAKSHMAN RAO
SAKHARAM SURVASE (supra), erroneously held that the said
decision is in favour of the respondant - wife and, in support of that,
extracted Paragraph No.9 of the suid judgmert. No doubt, the
observations made in the said paragraph support .fhe case of the
respondent - wife but, in fact, said decision does not help the
respondent ir any way as she filed recovery petition after a period of
more than one and a half years of the vacation of stay by the Court of

Sessions.

7. That apart, reo;nﬂy, in the case of B.6.SHIVANANJAPPA
¥Ys. SHANTHA @ USHADEVI AND ANOTHER [2004(3) KCCR
16247, this Court has clearly held that an opplication under Section
125(3) of CrP.C. to recover arrears of maintenance woul_d_ be barre.d

by limitation if it is not filed within one year from the date on which

the maintenance becomes:due. ”{:1/”
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8. It need not be said, maintenance amount becomes due when it
is recoverable. In the present case, as there was stay in Criminal
Revision Petition No.297/99, the respondent could have exacuted the
order of maintenance on/after it was vacated s 04,01.2000. The
maintenance, which had become due on the date of order passzd by
the learned Magistrate awarding maintenance on the petition filed
under Section 125 of CrP.C., could huve. been reccvered by the
respondent within one year from the date ie., on 30.10.1999, on which
date maintenance was awarded by the iearned Magistrate. However,
on account of stay in Criminal Pevision Petition No.297/99, it could not

have been recovered or anforced till 04.01.2000, when stay was in

operation. So, thereafter the respondent could have enforced the

order of maintenance within one year from 04.01.2000 so faor as the
ameunt of mcin?énance failen due till then. But, for the reasons best
krown to her, she did not prefer to do so and allowed the period of
limitation to lopse. So, the said two decisions of this Court come
unainst the respondent in claiming maintenance for the period fro;n

05.07.1996 to 27.10.2000, m{hich she could have claimed if filed

recovery petition on or earlier o 03.01.2001, but not now. Of course, /'j,
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‘now she is entitled fo claim maintenance arrears for the period of one
year earlier to 27.10.2001 - the date of filing recovery petition ie.,
for the period from 26.10.2000 to 27.10.2001 and net for the period
earlier to 26.10.2000. To my mind, the decision of the High Court of
Orissa, relied on for the respondent, does rist help her much i the
facts and circumstances of the present case, particulariy when stay
was vacated on 04.01.200C. In faci, in the case of LAKSHMAN RAO
SAKHARAM SURVASE (supr«), this Court knd referred that decision,

but did not find it i favour of wife.

9. In my view, the words ‘become due’ found in the proviso to
Section 125(3) of CrP.C. have to be read as bécome
recoverable/enforceabie and os such, it cannot be held that she is

entitied o claim arrears accrued till 26.10.2000.

10. In the above view, the impugned order passed by the
learned Secsions Judge cannot be sustained so far as it relates to the
crrears of maintenance for the period from 05.07.1996 +o 26.10.2000
though, of course, the respondent - wife is entitled _tq{l:laim) arrears

of maintenance for the period of one year earlier to 27.10.2001 ie.,

for the period from 26.10.2000 to 27.10.2001. ”)}i\/—-
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1L. It is unfortunate that the respondent - wife, who was
awarded maintenance by the learned Magistrate towerds her
maintenance from 05.07.1996 is now deprived of the same from j‘ha’r
period to 26.10.2000 i.e., for the period of four years tnrez moniths
and 21 days on account of_her- inaction in enforcing the order of
maintenance. For this, she alone hes to take the biame beccuse, for
the reasons known to her, she did not fille petition to recover
maintenance for the period fiom C5.07.19946 eitirer immediately after
it was awarded to her by the learned Magistrate, or ot least within a
year from 04.01.2500, on which date stoy was vacated by the Court of
Sessions. If she had filed petition as stated above, she would not
have lost huge arrears t;f maintenance for the period of more than
four years. This case is an eye-opener to similarly situated persons,
who get an order of maintenance in their favour but do not file
executlon paiition to enforce such order to claim the arrears of
maintenance awarded by Court, lnless there is stay against such
order, under low, if simply such an order is challenged or revision
petition is filed before the competent Court against such order, it

does not operate as stay for the execution of such an order and as /}j__
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such, does not save the period of limitation of one yeor provided in
the proviso to Section 125(3) of CrP.C. for enforcing o crder of

maintenonce to recover arrears of maintenonce.

12. It is true that Section 125 of CrP.C. is msant for the
benefit of persons, who need mainiencnce and requires to be
construed accordingly. But, as lwng as the scid proviso providing
limitation to recover arrecrs of maintenunce is in the statute book, no
other view could be taken. It is for the Legislature, o consider and
decide whether said provise be deleted or cmended suitably so that
persons having such an order i their favour, who, either on account of
ignoronce or ‘far some other reason, fall To enforce it ﬁl‘l’nh one year,
 con enforce it even after one yvear or, to make a provision so that such

on ordzar could be enforced within a year of its attaining finality.

132, Be that as it may, the impugned order requires to be
interfered with so far as the recovery of arrears of maintenonce for
ihe period from 05.07.1996 to 26.10.2000 is concerned and not for

the period from 26.10.2000 fo 27.10.2001 ie., for the period of one |




Crl.P.No.1905/2003

year earlier to the filing of petition to recover arrears of maintenance

accrued til! then.
No other point has been raised nor arises for consideration.

In the result and for the foregoing reasons, the petition is
allowed in part, holding that the respondent - wife is ertitled to ciaim
arrears of maintenance for the period from 26.1C 2000 to 27.10.2001

and not for the period from 05.07.1996 t¢ 26.10.2000.

In the circumstances, parties to bear their respective cost.

Sd/=
Judge

Shi/-

e AT AL i bR



