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1. Leave granted.

2. The ‘husband of Respondent No.1 herein, met with his
end on 10.5.2001. /On 12.5.2001, Respondent No.1l (hereinafter

referred to as the "conplainant’) filed a conplaint before the Deputy
Comm ssi oner of Police that she had cone to know from the nenbers

of the public that while her husband was com ng from Bel i aghat a
Subhas Sarobar he was beaten to death by the police. She stated that
she wanted the post-nortem exani nation of her innocent husband

Robi ndranath Das to be held in the presence of a Mgistrate and video
recordi ng of the portions of the body of her husband whereon it had
been hit by the police. She denanded stern punishnment for the

mur derer of her husband. On 28.5.2001, she filed a conplaint in the
court of the Chief Judicial Mugistrate, Alipore in respect of offences,
puni shabl e according to her under Sections 302, 201, 109 read with
Section 120-B of the Indian Penal ‘Code. 1In the conplaint, she stated
that she was a house-wi fe and, that her husband Robi ndranat h Das,

was a businessman and a social worker. The antecedents of her

husband were above board and he always acted on the right side of the
law. He was al so an active supporter of a particular political party.
On 10.5.2001, the Ceneral Election to the Assenbly in Wst Benga

was hel d. Her husband was in-charge of giving food packets to the
pol ling agents of a contesting political party in the booth in CI.T.
of fice situated at Subhas Sarobar (Beliaghata Lake). Wen her

husband did not turn up for lunch, before she left for casting her vote,
she asked her brother to sunmon her husband for |unch. She was
returning at about 1415 hours after casting her vote. Wile she was
returning, a Tata Sunp Car canme al ong, being driven at speed and in
that car she found a |ocal resident Anath sitting. Wen she reached
the vicinity of Vivekananada C ub, she found there‘assenbled, a

cromd of |ocal people. When she enquired what had happened, one of
those assenbl ed said that the police had severely assaulted her
husband with lathi in the | ake, her husband had becane unconsci ous,
and he had been taken to the doctor in a Tata Sunmp Car. ~On further
enquiry, she was told that her husband was assaulted for no reason by
the police with lathis on his head near the C.1.T. office at the Lake
instigated by the "Bara Babu" of Phool bagan Thana and Mbitra Babu
previ ous "Barababu" of Beliaghata Thana at about 1400 hrs.
Subsequently, she cane to | earn fromvarious persons of the locality

i ncludi ng her brother and her brother-in-law that her husband was

tal king near the outer gate of the C.1.T. office area at Subhas Sarobar
with M. S. K Kundu, the 'Barababu’ of Phool bagan Police station at
about 1400 hours. At that point of time, the previous officer-in-
charge of Beliaghata Police Station, at the tine of the conplaint, the
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Assi stant Conm ssi oner of E.S.D.(Eastern Suburban Division),

Calcutta canme there by a police jeep and after talking with the Oficer
i n charge, Phool bagan Police Station ordered the beating up of her
husband and accordingly the Oficer in charge, Phool bagan Police
Station instigated the police constables who were acconpanyi ng t hem

to beat her husband and to kill him Ther eupon, a constabl e, nanely,
Sudhi r Si kdar assaulted her husband with a | athi and her husband tried
to run away to save his life but the police personnel chased him Her
husband fell down in the water at the edge of the | ake. He requested
the chasing police personnel not to assault himand he told themthat
he did not know howto swm |In spite of repeated requests and

begging for his Iife by her husband, the police constable Sudhir Sikdar
struck successive bl ows on the head of her husband, and ot her

different portions of his body with a lathi, as a result of which her
husband becarme unconscious and fell in the lake. Then the police
personnel |eft the place. ~Her brother and brother-in-law, with the help
of others who were eye-witnesses to the incident pulled out her

husband fromthe water. Thereafter, Anath a | ocal person, with the
hel p of others renoved her husband in an unconsci ous state to the

near by Di'vine Nursing Home where the doctor declared hi mdead.

The people seeing the atrocities of the police personnel in attacking an
i nnocent person, becane agitated. After a considerable |apse of tineg,
the body of her husband was renoved by the police fromthe Nursing
Hone. According the conpl ai nant, the accused persons had no | ega
authority to kill her husband, an innocent person, wthout any
provocation fromhis end. Hence the accused, in collusion with each

ot her and having a common intention and-in pursuance of a

conspi racy hatched up anong t henselves, have comrmitted an of fence

puni shabl e under Sections 302, 120-B, 109 read with Section 34 of

the Indian Penal Code. They were guilty of violating of the

provi sions of |aw and they were |iable for exenplary punishment.
Accused Nos.1 and 2 further abetted the nurderous assault on the
victimby accused No.3 by instigating himopenly to assault and kil

her husband. The accused persons had taken advantage of their

uni fornms and had mnurdered her husband in a planned manner and

hence were guilty of murder. She feels, fromthe avail able

circunst ances, that the death of her husband was the result of a deep
rooted conspiracy and to fulfill the vested interest of soneinterested
persons, which would be revealed at the tinme of trial. She therefore
prayed that the | earned Magi strate be pleased to take cogni zance and

i ssue process agai nst the accused persons and after their appearance
pass necessary orders in accordance with law.— She arrayed the
Assi st ant Comm ssi oner Sankaran Mitra as Accused No.1, S M

Kundu, Oficer-in-charge, Phool bagan Police Station, Calcutta as
Accused No. 2 and Sudhir Sikdar, a police constable attached to

Phool bagan Police Station, Calcutta as Accused No. 3.

3. On 31.5.2001, the Chief Judicial Mgistrate, Alipore took
the statenments of the conplainant and the wi tnesses produced by her
whi ch included her brother and her brother-in-law and i ssued process
to the accused. The Chief Judicial Mugistrate thus-took cognizance of
the of fence. On 16.6.2001, the Chief Judicial Mgistrate issued a
warrant for the arrest of accused no.1l. On 30.6.2001, accused no. 1,
the then Assistant Conm ssioner of Police, nmoved an application

under Section 210 of the Code of Crimnal Procedure. Therein, after
referring to the conplaint filed by the conplainant, he subnmtted that
on the self same matter on the witten conplaint of the conplai nant
made on 12.5.2001, a case had been registered in the Phool bagan
Police Station as Case No. 112 of 2001 under Section 304 of the India
Penal Code. The conplainant had filed the said conplaint addressed
to the Deputy Conmi ssioner of Police, Eastern Division, Calcutta on
11. 5. 2001 basi ng upon which the case was registered on 12.5.2001.
Thereafter, one Fax nmessage was sent addressed to the Joint
Conmi ssi oner of Police, Calcutta concerning the death of

Robi ndranat h Das, wherein the place of occurrence was nentioned as
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Bel i aghat a Lake and hinsel f and two other persons above nenti oned

as the assailants with a prayer that a case be regi stered under Section
302, 506(11) and 114 of the India Penal Code, with a further prayer
that the Fax nessage be treated as "First Information Report". That
Fax was sent by a brother of the deceased. On the self-sane incident
under an order of Superiors, a case has been registered on 12.5.2001.
The conplaint was filed before the Magistrate on 28.5.2001 by the

i nformant in the Phool bagan Police Station case. An investigation by
Police was in progress in relation to the of fence which is the subject
matter of the enquiry held by the Chief Judicial Mgistrate. In view
of this, he prayed that the proceedings in the enquiry held by the Chief
Judi cial Magistrate be stayed and a report on the matter fromthe

O ficer-in-charge of Phoolbagan Police Station be called for. By a
separate application, he also prayed that the application under Section
210 of the Code of Criminal Procedure may be directed to be put up

i medi ately for orders. The Chief Judicial Mgistrate ordered that

the application under Section 210 of the Code of Criminal Procedure

be put up on 10.7.2001.

4, Meanwhi | e, accused No. 1 had filed an application for
anticipatory bail before the H gh Court of Calcutta. On 20.6.2003, the
Hi gh Court refused anticipatory bail. Accused No. 1 approached this
Court chall enging the order refusing anticipatory bail. This Court by

order dated 28.7.2003 rejected the Petition for Special Leave to
Appeal stating that there was no nmerit in it.

5. Accused No. 1, neanwhile, filed a Petition under Section
482 of the Code of Crimnal Procedure before the H gh Court seeking

a quashing of the conplaint on the ground that the Chief Judicia

Magi strate had no jurisdiction to entertain the conplaint since the
condition precedent for entertaining the conplaint, a sanction under
Section 197(1) of the Code of Crimnal Procedure, had not been

obtained. |In that application, after referring to the proceedi ngs before
the Magistrate, he pleaded that he had filed an application on

30. 6. 2001 under Section 210 of the Code of Criminal Procedure

bef ore the Chief Judicial Mugistrate seeking a stay of the proceedi ngs

in view of the pending investigation into the earlier conplaint. But
the Magi strate wi thout passing any order thereon had kept it pending
with a direction to serve copy on the other side. He subnmitted that

the | earned Magistrate had erred inissuing a warrant of arrest at the
first instance without conmplying with the provisions of the Code of
Crimnal Procedure. An opportunity ought to have been given to him

to appear before court by issuing sumopns at the first instance. 1In a
case instituted on the basis of a conplaint in ternms of the provisions of
Sections 61 and 62 of the Code of Crininal Procedure and by not

adverting to these provisions, the Mgistrate had acted contrary to

law. He submitted that the incident was not as described by the
conplainant. He then stated as foll ows:

"It is stated that on 10.5.2001 at about 1410 hrs on
getting an information of sone disturbance at the Polling
Station at C|1.T. Ofice. Subhas Sarobar, the Petitioner
No.2 along with Police Force reached the spot and found

vi ol ence inside and around the polling prem ses between
the supporters of CP.1. (M and T.MG On reaching
there, they tried to separate both the groups from each
other to prevent serious cognizable offence as the nob
ware in agitated condition over the issue of proxy voting,
both Jammi ng etc. and there was every likelihood of a
serious rioting. The purpose of the Police Personnel’s
bei ng present at the spot was to control the nob free and
fair election. In the nmeantine the petitioner also arrived
at the spot and the agitated nob started throwi ng brick
bats and bonb indiscrimnately ainmng towards the

Police force. The Police stepped into action and chased
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the unruly nob when a group dispersed towards two
opposite directions.

It is therefore learnt that one/two persons while retreating
at random junped in Subhas Sarobar Lake and as result

of which they mght sustain injuries on their persons and
out of aforesaid persons the victim Robindranath Das

Topi was one of them

That on the basis of the aforesaid incident a case was
started by the Police Sunb to bei ng Phool bagan Police
Station Case No. 111 dated 10.5.2001 agai nst 20/ 30

per sons i ncl udi ng Robi ndranath Das under Section

148/ 149/ 336 of the India Penal Code and Section 3 and 5
of Expl osive Substance Act.

That the Petitioner submts that initially the opposite
Party No.1 | odged an information against sone unknown
Pol i ce Personnel as stated above but subsequently at the

i nstance ‘of “sone desi gning and interested persons
implicated the Petitioner falsely in'the present conplaint
case by introducing fal se, concocted and after thought
story which was filed before the | earned Court bel ow 18
days after the alleged incident.

That the petitioner states that the | earned Magistrate erred
in taking cogni zance on the basis of the aforesaid

conpl aint in absence of Sanction for prosecution under
Section 197 of the Code of Crimnal Procedure as the
petitioner being the Public servant being appointed by the
Government of West Bengal and not renopvable fromhis

of fice save by all with the sanction of the Governnent

and for any purported act in discharge of his official duty
cogni zance without previous sanction is bad in the eye of
law and liable to be set aside for the ends of justice.

That the petitioner submts that the | earned Magi strate
totally overl ooked the provisions of Section 197 of the
Code of Crimnal Procedure i.e. no Court shall take

cogni zance of any offence alleged to have been made by

a Public Servant in discharge of his official duty w thout
the previous sanction fromthe Governnent and as such

the order taking cognizance in absence of sanction
mandatory is unsustainable in law as also all other
consequential orders are al so unsustainable-in | aw "

6. The High Court by order dated 11.7.2003 dism ssed the
application. It overruled the contention of the accused based on
Section 197 of the Code of Criminal Procedure thus:

“In its considered view Section 197 Cr.P.C. has got no

manner of application in the present case. Under Section

197 . P.C sanction is required only if the public

servant was, at the tine of conm ssion of offence,

"enpl oyed in connection with the affairs of the Union or

of a State’ and he was 'not renovable fromhis office

save by or with the sanction of the Governnent.’ The bar

under Section 197 Cr.P.C. cannot be raised by a public

servant if he is renovable by sone authority w thout the

sanction of the CGovernnent.

Conmitting an of fence can never be a part of an officia
duty. Where there is no necessary connection between
the act and the performance of the duties of a public
servant, section 197 Cr.P.C. will not be attracted.
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Beating a person to death by a police officer cannot be
regarded as having been conmitted by a public servant
within the scope of his official duties."

After referring to the some of the decisions cited, the Court further
st at ed:

"Comm tting of an offence of nmurder can never be a part
of an official duty. Were there is no necessary
connection between the act and the perfornance of the
duties of a public servant, Section 197 of the Code wll
not be attracted. Merciless beating by a police officer
causi ng death of a person can never be said to be an act
in discharge of his official duty."

The Court stated that since fromthe statement of the doctor who
conducted t he post-nortem exam nation it appeared that the victim

had suffered as many as six serious injuries and in the opinion of the
doctor, the death was due to the injuries to the head inflicted on the
deceased, it was justified'in the viewit had taken. The |earned Judge
wound up by stating that it was not a fit case for interference by the
Hi gh Court and if the Court-interferes with the proceedi ngs on any of
the grounds urged by the accused, people will |lose their confidence in
the adm nistration /of justice. The Hi gh Court directed the Magistrate
to proceed with the matter with utnost expedition and in accordance
with | aw.

7. Accused No.1 challenged this order before this Court by
way of this Petition for Special Leave to Appeal. In the Petition for
Speci al Leave, Accused No. 1, the appellant, also referred to the
warrant of arrest pending against himand prayed for a stay of further
proceedi ngs. On 22.8.2003, this Court while issuing notice also
stayed further proceedi ngs before the Chief Judicial Mgistrate,
pendi ng further orders. It appears that, as of now, neither accused
No. 1 has been arrested nor the investigation conpleted. Learned
counsel appearing on behalf of the State of West Bengal could only
say that the investigation has not been conpleted.  Learned counse

for the conplaint, on the other hand, submitted that the attitude
adopt ed was one of hel ping the accused since they were police
officers. What is relevant for our purpose is to notice that

i nvestigations into the two crines regi stered, nanely, Case No. 111
under Sections 148, 149, 336 IPC read with Sections 3 and 5 of

Expl osi ve Substances Act and Case No. 112, registered onthe

conpl ai nt nmade by the conpl ai nant herein on 11.5.2001, have not

been conpl et ed.

8. It is true that at the time the conplaint was made before
the Chief Judicial Mugistrate by the conplai nant on 28.5.2001, there
woul d have been no material before himabout the investigation

pendi ng on the two cases registered in the Phool bagan Police Station

as Case Nos. 111 and 112. The Magi strate took cogni zance of the
conplaint filed before himafter recording the statements of w tnesses

on 31.5.2001 and issued process and al so i ssued warrant for arrest of

the appell ant on 16. 6. 2001. Therefore, at that stage, it is possible, as
contended by the | earned counsel for the conplainant, that there was

no occasion for the Chief Judicial Mgistrate to consider the
applicability of Section 197 of the Code of Criminal Procedure. The
occasi on had not arisen. 1In this context, |earned counsel for the
conpl ai nant submitted that the contention sought to be raised by the
appel | ant based on Section 197 of the Code of Criminal Procedure

need not be decided at this stage and it may be open to the appellant to
rai se that objection after he has appeared and while raising his

def enses. Learned counsel relied on the observations of the
Varadachariar, J. in the decision in Dr. Hori Ram Si ngh Vs.
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Enperor [1939 FCR 159]. He relied on the passage:

"As the consent of the Governor, provided for in that
Section, is a condition precedent to the institution of
proceedi ngs against a public servant, the necessity for
such consent cannot be made to depend upon the case

whi ch the accused or the defendant may put forward after
the proceedi ngs had been instituted, but nust be

determned with reference to the nature of the allegations
nmade agai nst the public servant, in the suit or crinina

pr oceedi ng. If these allegations cannot be held to relate
to "any act done or purporting to be done in the execution
of his duty" by the defendant or the accused "as a servant
of the Crown," the consent of the authorities would,

prima facie, not be necessary for the institution of the
proceedings. |If, in the course of the trial, all that could
be proved should be found to relate only to what he did

or purported to do"in the execution of his duty," the
proceedi ngs would fail on the nmerits, unless the Court

was satisfied that the acts conpl ained of were not done in

good faith:S. 270(2). Even ot herw se, the proceedi ngs
woul d fail forwant of the consent of the Governor, if the
evi dence established only official acts. As the Appellate

Court has not pronounced any opi nion on the evidence,

we are not in a position-to say whether on the facts
proved, the proceedings could be held to fail on either of
the above grounds"

Learned counsel further relied on the decisionin HH B. GIIl and
anot her Vs. The King, (75 Indian-Appeals 41) in an appeal fromthe
decision in 1947 F.C. 9 to point out that there was no difference
bet ween Section 270 of the Governnent of India Act dealt with by
Varadachariar, J. and Section 197 (1) of the Code. 'He al so pointed
out that the Privy Council had approved the view expressed by
Varadachariar, J. in Dr. HoriRam Singh Vs. Enperor (supra). Lord
Si nronds speaking for the Privy Council stated:

“I'n the consideration of S.197 nuch assistance is to be
derived fromthe judgnent of the Federal Court in 1939
F.C.R 159, and in particular from the careful analysis of
previous authorities which is to be found in the opinion

of Varadachariar J. Their Lordships, while admtting the
cogency of the argument that in the circunstances
prevailing in India a |large neasure of protection from

har assi ng proceedi ngs may be necessary for public

officials cannot accede to the view that the rel evant

wor ds have the scope that has in sone cases been given

to them A public servant can only be said to act or to
purport to act in the discharge of his official duty, if his
act is such as to lie within the scope of his official duty.
Thus a Judge neither acts nor purports to act as a Judge
in receiving a bribe, though the judgnment which he

delivers may be such an act: nor does a CGovernnent

medi cal officer act or purport to act as a public servant in
pi cking the pocket of a patient whom he is exam ning,

though the exam nation itself may be such an act. The

test may well be whether the public servant, if

chal | enged, can reasonably claimthat, what he does, he
does in virtue of his office."

9. We find that even if we were accept the subm ssion of
| earned counsel for the conplainant that the stage is not reached for
consi deri ng whet her sanction under Section 197(1) of the Code of
Crimnal Procedure is required in the present case or not, it would
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only be postponing the consideration of that question. As we have
noticed earlier, in his application filed before the Chief Judicia
Magi strate invoking Section 210 of the Code of Criminal Procedure

and praying for a stay of further proceedings, the appellant, has

pl eaded that the act was done by himin performance of his duty and
in the application filed under Section 482 of the Code of Crim nal
Procedure before the High Court in addition to reiterating that the
al | eged of fence was commtted by himin the course of performance

of his duty, he had al so invoked Section 197(1) of the Code of
Criminal Procedure and had pl eaded that the proceedi ngs cannot go

on and woul d be wi thout jurisdiction for want of sanction under
Section 197(1) of the Code of Crimnal Procedure. O course, the

Hi gh Court has taken the view that the conplaint would not attract
Section 197(1) of the Code and that was the reason for rejecting the
prayer of the appellant to quash the proceedi ngs as being w t hout
jurisdiction for want  of sanction. Learned counsel for the conpl ai nant
has made a submi ssion that the whole investigation was being del ayed
and the whol e process was being delayed in view of the fact that the
accused invol ved were police personnel and the State was nore
interested in protecting themthan in having justice done. Wen we
take note of this subm ssion, postponing a decision on the
applicability or otherwise of Section 197(1) of the Code can only |ead
to the proceedi ngs being dragged on in the trial Court and a decision
by this Court, here and now, would be nore appropriate in the

ci rcunst ances of the case especially when the accused involved are
pol i ce personnel and the nature of the conplaint made is kept in mnd

10. We may first try and understand the scope of Section 197
and the object of it.  This Court in Shreekantiah Ramayya

Muni pal l'i Vs. The State of Bombay [1955 (1) SCR 1177) expl ai ned

the scope of Section 197 thus:

"Now it is obvious that if Section 197 of the Code of

Crimnal Procedure is construed too narrowy it can

never be applied, for of course it is no part of an official’s
duty to commit an offence and never can be. But it is

not the duty we have to exami ne so nuch as the act,

because an official act can be performed in the di scharge

of official duty as well as in dereliction of it. The
section has content and its |anguage nust be given

meani ng. Wat it says is ----

"when any public servant \005. is accused of any offence
al l eged to have been conmitted by himwhile acting or
purporting to act in the discharge of his official duty\005"

We have therefore first to concentrate on the word
"of f ence".

Now an of fence sel dom consists of a single act. Itis
usual | y conposed of several elenents and, as a rule; a
whol e series of acts nust be proved before it can be
established. In the present case, the elenments alleged
agai nst the second accused are, first, that there was an
"entrustment" and/or "dom nion"; second, that the
entrustnent and/or dominion was "in his capacity as a
public servant"; third, that there was a "di sposal"; and
fourth, that the disposal was "dishonest". Now it is
evident that the entrustment and/or dom nion here were
in an official capacity, and it is equally evident that there

could in this case be no disposal, |lawful or otherw se,
save by an act done or purporting to be done in an
of ficial capacity. Therefore, the act conpl ai ned of,

nanely the disposal, could not have been done in any
ot her way. If it was innocent, it was an official act; if
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di shonest, it was the dishonest doing of an official act,
but in either event the act was official because the second
accused could not dispose of the goods save by the doing

of an official act, nanely officially permtting their

di sposal ; and that he did. He actually permtted their

rel ease and purported to do it in an official capacity, and
apart fromthe fact that he did not pretend to act
privately, there was no other way in which he could have
done it. Therefore, whatever the intention or notive
behi nd the act may have been, the physical part of it

remai ned unaltered, so if it was official in the one case it
was equally official in the other, and the only difference
would lie in the intention with which it was done: in the
one event, it would be done in the discharge of an officia
duty and in the other, in the purported discharge of it."

This Court therefore held in that case that Section 197 of the Code of
Crimnal Procedure applied and sanction was necessary and since
there was none, the trial was vitiated fromthe start.

11. Again in Anrik Singh Vs. The State of PEPSU [ 1955
(1) SCR 1302] this Court after referring to the decisions of the Federa
Court and the Privy Council referred to earlier and sone ot her
deci si ons sumred up the position thus:
"The result of the authorities may thus be sumred up: It
is not every offence conmmitted by a public servant that
requi res sanction for prosecution under section 197(1) of
the Code of Criminal Procedure; nor even every act done
by himwhile he is actually engaged in the perfornance
of his official duties; but if the act conplained of is
directly concerned with his official duties so that, if
guestioned, it could be clained to have been done by
virtue of the office, then sanction would be necessary;
and that would be so, irrespective of whether it was, in
fact, a proper discharge of his duties, because that would
really be a matter of defence on the nmerits, which would
have to be investigated at the trial, and could not arise at
the stage of the grant of sanction, which nmust precede the
institution of the prosecution.”

After noticing the facts of that case, their Lordships stated:
“I'n our judgnent, even when the charge is one of

m sappropriation by a public servant, whether sanction is
requi red under Section 197(1) will depend upon the facts

of each case. |If the acts conplained of are so integrally
connected with the duties attaching to the officeas to be
i nseparable fromthem then sanction under Section

197(1) woul d be necessary; but if there was no necessary
connection between them and t he perfornmance of those
duties, the official status furnishing only the occasion or
opportunity for the acts, then no sanction woul d be
required.”

Their Lordship then quoted with approval the observations in the
deci sion in Shreekanti ah Ramayya Munipalli Vs. The State of
Bonbay (supra).

12. A Constitution Bench of this Court had occasion to
consi der the scope of Section 197 of the Code of Crimnal Procedure
in Mataj og Dobey Vs. H C. Bhari [1955 (2) SCR 925], after holding
that Section 197 of the Code of Crimnal Procedure was not violative
of the fundanental rights conferred on a citizen under Article 14 of
the Constitution of India, this Court observed:
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"Public servants have to be protected from harassnent in
the discharge of official duties while ordinary citizens not
so engaged do not require this safeguard. It was argued
that Section 197, Criminal Procedure Code vested an
absolutely arbitrary power in the government to grant or
wi t hhol d sanction at their sweet will and pl easure, and
the legislature did not ay down or even indicate any
guiding principles to control the exercise of the

di scretion. There is no question of any discrimnation
bet ween one person and another in the matter of taking
proceedi ngs agai nst a public servant for an act done or
purporting to be done by the public servant in the

di scharge of his duties. No one can take such
proceedi ngs wi t hout such sanction."

On the test to be adopted for finding out whether Section 197 of the
Code was attracted or not and to ascertain the scope and meani ng of
that Section, their Lordships stated:

"Slightly differing tests have been laid down in the

deci ded cases to ascertainthe scope and the neani ng of
the relevant words occurring in Section 197 of the Code;
"any offence alleged to have been conmitted by him
whil e acting or purporting to act in the discharge of his
official duty". But the difference is only in |Ianguage and
not in substance. The offence all eged to have been
conmitted nmust have sonething to do, or rmnust be related

in sone manner, w th'the discharge of official duty. No
guestion of sanction can arise under Section 197, unless
the act conplained of is an offence; the only point to
determne is whether it was commtted in the discharge

of official duty. There nust be a reasonable connection
bet ween the act and the official duty: |t does not matter
even if the act exceeds what is strictly necessary for the
di scharge of the duty, as this question will arise only at a
| ater stage when the trial proceeds-on the merit. What we
nmust find out is whether the act and the official duty are
so inter-related that one can postul ate reasonably that it
was done by the accused in the perfornmance of the

of ficial duty, though possibly in excess of the needs and
requi rements of the situation.”

After referring to the earlier decisions of the Federal Court, Privy
Council and that of this Court, their Lordshi ps sumed up the
position thus :

"The result of the foregoing discussion is this: There

must be a reasonabl e connection between the act and the

di scharge of official duty; the act must bear such relation
to the duty that the accused could | ay a reasonabl e, but
not a pretended or fanciful claim that he did it in the
course of the performance of his duty.”

Their Lordshi ps then proceeded to consider the stage at which the
need for sanction under Section 197 (1) of the Code had to be
consi dered. Their Lordships stated:

"The question may arise at any stage of the proceedings.
The conpl aint nmay not disclose that the act constituting
the of fence was done or purported to be done in the

di scharge of official duty; but facts subsequently com ng
to light on a police or judicial inquiry or even in the
course of the prosecution evidence at the trial, may
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establish the necessity for sanction. Whet her sanction is
necessary or not may have to be determ ned fromstage to
st age. The necessity nmay reveal itself in the course of

the progress of the case."

13. In the light of the above decision it does not appear to be
necessary to nultiply authorities. But we may notice some of them
briefly. In Pukhraj Vs. State of Rajasthan & Another [(1973) 2
SCC 701], this Court held:

"While the lawis well settled the difficulty really arises
in applying the law to the fact to any particul ar case. The
i ntention behind the section is to prevent public servants
from bei ng unnecessarily harassed. The section is not
restricted only to cases of anything purported to be done
in good faith, for a person who ostensibly acts in
execution of his duty still purports so to act, although he
may have di shonest ‘intention. Nor is it confined to cases
where the act, which constitutes the offence, is the
official duty of the official concerned. Such an

i nterpretation would involve a contradiction in ternms,
because an of fence can never be an official duty. The

of fence shoul d have been conmitted when an act is done

in the execution of duty or when an act purports to be

done in execution of duty. The test appears to be not that
the of fence is capabl e of being commtted only by a

public servant and not by anyone else, but that it is
conmitted by a public servant in an act done or

purporting to be done in the execution of duty. The

section cannot be confined to only such acts as are done

by a public servant directly in pursuance of his public

of fice, though in excess of the duty or under a m staken
belief as to the existence of such duty. Nor need the act
constituting the offence be so inseparably connected with
the official duty as to formpart and parcel of the same
transaction. What is necessary is that the offence nust be
in respect of and act done or purported to be done in the
di scharge of an official duty. It does not apply to acts
done purely in a private capacity by a public servant.
Expressi ons such as the "capacity in which the act is
performed", "cloak of office" and "professed exercise of
the office" may not al ways be appropriate to described or
delimt the scope of section. An act nerely because it

was done negligently does not cease to be one done or
purporting to be done in execution of a duty."

In B. Saha & Ors. Vs. MS. Kochar [(1979) 4 SCC 177}, this Court
hel d:

"I'n sum the sine qua non for the applicability of this

section is that the of fence charged, be it one of

comm ssion or om ssion, must be one which has been

conmitted by the public servant either in his officia

capacity or under colour of the office held by him"

I n Bakhshi sh Singh Brar Vs. Gurnmej Kaur & Anr. [(1987) 4 SCC

663], this Court stated that it was necessary to protect the public
servants in the discharge of their duties. They nmust be nmade i mune
frombeing harassed in crimnal proceedings and prosecution, and that
is the rationale behind Section 196 and Section 197 of the Code. But

it is equally inportant to enphasize that rights of the citizens should
be protected and no excesses should be pernmitted. Protection of

public officers and public servants functioning in discharge of their
of ficial duties and protection of private citizens have to be bal anced in
each case by finding out as to what extent and how far is a public
servant working in discharge of his duties or purported di scharge of
his duties, and whether the public servant has exceeded his limt. In
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the recent decision in Rakesh Kumar M shra Vs. State of Bihar &
QO hers [(2006) 1 SCC 557], this Court after referring to the earlier
deci si ons on the question stated:

"The Section has, thus, to be construed strictly, while
determning its applicability to any act or omission in the
course of service. |Its operation has to be limted to those
duties which are discharged in the course of duty. But

once any act or om ssion has been found to have been

conmitted by a public servant in the discharge of his

duty then it must be given liberal and w de construction

so far its official nature is concerned."”

14. Learned counsel for the conplainant argued that want of
sanction under Section 197(1) of the Code did not affect the
jurisdiction of the Court to proceed, but it was only one of the

def ences avail able to the accused and the accused can raise the

defence at the appropriate tinme. W are not in a position to accept this
subm ssion. Section 197(1), its opening words and the object sought

to be achieved by it, and the decisions of this Court earlier cited,
clearly i'ndicate that a prosecution hit by that provision cannot be

| aunched without the sanction contenplated. It is a condition
precedent, as it were , for a successful prosecution of a public servant
when the provision is-attracted, though the question may arise
necessarily not at the inception, but even at a subsequent stage. W
cannot therefore accede to the request to postpone a decision on this
guesti on.

15. Coming to the facts of this case, the question is whether
the appellant was acting in his official capacity while the alleged

of fence was commtted or was performng a duty in his capacity as a
police officer which led to the of fence conplained of. That it was the
day of election to the State Assenbly, that the appellant was in

uniform that the appellant traveled in an official jeep to the spot, near
a polling booth and the of fence was conmitted while he was on the

spot, may not by themselves attract Section 197 (1) of the Code. But,

as can be seen fromthe facts disclosed in the counter affidavit filed on
behal f of the State based on the entries in the General Diary of the
Phool bagan Police Station, it energes that on the el ection day
information was received in the Police Station at” 1400 hours of sone

di sturbance at a polling booth, that it took a violent turn and clashes
bet ween the supporters of two political parties was imrinent. It was
then that the appellant reached the site of the incident in his officia
vehicle. It is seen that a case had been registered on the basis of the
i ncidents that took place and a report in this behalf had al so been sent
to the superiors by the Station House Officer. It is also seen and it is
supported by the w tnesses exan ned by the Chief Judicial Mgistrate
whi | e taki ng cogni zance of the offence that the appellant on reaching

the spot had a discussion with the Oficer-in-charge who was

stationed at the spot and thereafter a lathi charge took place or there
was an attack on the husband of the conplainant and he net with his
death. Obviously, it was part of the duty of the appellant to prevent
any breach of law and maintain order on the polling day or to prevent

the bl ocking of voters or prevent what has cone to be known as booth
capturing. It therefore emerges that the act was done while the

of ficer was performng his duty. That the incident took place near a

pol ling booth on an election day has also to be taken note of. The
conpl ai nant no doubt has a case that it was a case of the deceased

bei ng pi cked and chosen for illtreatnent and he was beaten up by a
police constable at the instance of the appellant and the Oficer-in-
charge of the Phool bagan Police Station and at their behest. If that

conplaint were true it will certainly nake the action, an offence,

| eading to further consequences. It is also true as pointed out by the
| earned counsel for the conplainant that the entries in the Genera
Diary remain to be proved. But still, it would be an of fence
conmitted during the course of the performance of his duty by the
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appellant and it would attract Section 197 of the Code. Going by the
principle, stated by the Constitution Bench in Mataj og Dobey

(supra), it has to be held that a sanction under Section 197 (1) of the
Code of Criminal Procedure is necessary in this case.

16. W nmay in this context notice the decision in R zwan
Ahrmed Javed Shaikh & Ors. v. Jammal Patel & Ors. [(2001) 5

SCC 7). This Court was dealing with officers who were brought
within the protective unbrella of Section 197 of the Code by a
notification issued under Section 197(3) thereof. Cogni zance had
been taken of an offence under Sections 220 and 342 of the Indian
Penal Code and Sections 147 and 148 of the Bonbay Police Act. The
gravanmen of the charge was the failure on the part of the accused
police officers to produce the conplainants before a magi strate within
24 hrs. of their arrest for alleged offences under the |Indian Pena
Code. The police officers having clainmed the protection of Section
197(1) of the Code, this Court after referring to the earlier decisions
hel d"

"The real test to be applied to attract the

applicability of Section 197(3) is whether the act

whi ch is done by a public officer and is alleged to

constitute an of fence was done by the public

of ficer whilst acting inhis official capacity though

what he did was neither his duty nor his right to do

as such public officer. The act conplained of may

be in exercise of the duty or in the absence of such

duty or in dereliction of the duty, if the act

conpl ai ned of is done while acting as a public

officer and in the course of the sane transaction.in

which the official duty was perforned or purported

to be perforned, the public officer would be

protected.”

Goi ng by the above test it has to be held that
Section 197(1) of the Code is attracted to this case.

17. The High Court has stated that killing of a person by use
of excessive force could never be performance of duty. It nmay be

correct so far as it goes. But the question is whether that ‘act was done
in the performance of duty or in purported perfornmance of duty. If it
was done in performance of duty or purported performance of duty

Section 197(1) of the Code cannot be by-passed by reasoni ng that

killing a man coul d never be done in an official capacity and
consequently Section 197(1) of the Code could not be attracted. ~Such

a reasoni ng woul d be against the ratio of the decisions of this Court
referred to earlier. The other reason given by the H gh Court that if
the Hi gh Court were to interfere on the ground of want of sanction

people will lose faith in the judicial process, cannot al so be a ground
to dispense with a statutory requirement or protection;, Public trust in
the institution can be maintained by entertaining causes conming within
its jurisdiction, by performng the duties entrusted to it diligently, in
accordance with |l aw and the established procedure and w t hout /del ay.

Di spensing with of jurisdictional or statutory requirenents which may
ultimately affect the adjudication itself, will itself result in people
losing faith in the system So, the reason in that behalf given by the
H gh Court cannot be sufficient to enable it to get over the
jurisdictional requirenment of a sanction under Section 197(1) of the

Code of Criminal Procedure. W are therefore satisfied that the High
Court was in error in holding that sanction under Section 197(1) was

not needed in this case. W hold that such sanction was necessary and
for want of sanction the prosecution nust be quashed at this stage. It
is not for us now to answer the subnission of |earned counsel for the
conplainant that this is an emnently fit case for grant of such
sanction.
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18. We thus allow this appeal and setting aside the order of
the H gh Court quash the conplaint only on the ground of want of
sanction under Section 197(1) of the Code of Crim nal Procedure.

The observations herein, however, shall not prejudice the rights of the
conpl ai nant in any prosecution after the requirements of Section

197(1) of the Code of Criminal Procedure are conplied with.




