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APPELLATE CEIMINAL—EULL BENCH.

BeJ-ore Sir Walter Salts 8chwahe, Kt.  ̂ K.G.  ̂ Ghiof 
Justice, Mr. Justice Phillips, Mr. Justice Devadoss, Mr.

Justice Venlcatasubba Bao, and Mr. Justice Wallace.

GOPAL NAID'D and a k oth eh  (A octjsed  1 and 2), 1922,
P etitionees,  December

KING-EMPEEOR (R espondent) *

Indian Penal Code {X L  P of 1860) ̂  ss. 342, 96 to 105 cund 
81 —  Wrongful confinement— Drunken 'person— Arrest and 
confinement hit police offher, lAthout varrant—Police o'ffieer 
charged with offnnce under sec. 342^ Indian Penat Code—  
Private d>fence or justification— tiules of English Common 
Law, whether applicable to Criminal Law o f India— Effeti of 
codification—Bright o f  private defence or justification laid 
down '171 Indian Penal Code onljj, applicable—Orlmihai 
Procedure Code ( V of 1898), sec, 57— Madras Police Act 
{ X X I V  of  1859), sec. 21— Duties and powers of police 
officers.

The purpose of a codified statute is that, on any point 
specilically dealt with by it  ̂ the law shall be ascertained by 
interpreting the language ased.

The Criniinal Law of India has been codified in the Indian 
Penal Code and the Criminal Procedure Code; the former 
Code detda specifically with offences and states what matters 
will afford an excuse or a defence to a charge of any offence, 
and the Court ia not entitled to invoke the Comtnon Law of 
England in such matters at all.

Where a village magistrate arrested a drunken, person 
whose couduct was at the time a grave danger to the public, h« 
is not guilty of an offence, not by virtue of the rule of English 
Common Law, but by reason of the provisions of sectiou 81 or 
sections 96 to 105 of the Indian Penal Code.

The case in In re Eamasivami Ayyar, (192 ') I.L .R ,, 44 
Mad., 913, is rightly decided, not on the grounds of the

Oriminal Bevision Potifcion No. 336 of 1922 and Ĉ -iininal |lBvi8ioE(
Qase No. 88V of 19^3,



G o p a l  U a id u  Eng-lisb Common Law on which tlie ch’cision is basecl  ̂ but on 
the provisions of ihe Indian Penal Code relating to private 

EMeEROR. defence.
Where two police officers arrested without warrfuit a person 

who was drunk and creatinfj dislurbance in a public street, and 
confined him in tlie police station thougli one of them knew his 
name and address and it was not found to what extent he wa,s 
a diing-er to others or their property.

Eeld, that the arrest liaving been made by tlie police officers 
without warrant, for a non-cognizable offetice, their action  ̂ was 
-prima-.facie an offence under section 342 of the Indian .Ponal 
Code, unless it wfts justified uiuler the provitiions of t.ho (jode 
relating to the right of private defence or under 'section 81 of 
the same Code.
P e t it io n  under sections 435 a,nd 439 of tlie Oodo (V of 
1898) praying the High Court to revise the jadginent of 
the Sessions Judge of the North Arcot Division at Vellore 
in Criminal Appeal No. 1 of 1922 preferred against 
the judgment of M. Sundaea. Raja.y, the Sub-divisional 
Magistrate of Tiruvannamalai, in Calendar Caso No. 62 
of 1921.

The petitioners were convicted by the Sub-IJivisional 
Magistrate of the offence of wrongful coniinement 
under section 342 of the Indian Penal Code and 
sentenced to pay a fine of lis. 51 each. The petitioners 
were head constables, who, along with another 
accused, who was a Bub-Inspector, were accused'  ̂
of Laving wrongfully arrested without warrant the 
complainant, and confined him in the police station 
for a short time until he was released on furnishing’ 
security. The lower Courts found that the two 
petitioners arrested the complainant on the night of 
8th August 1921, as he was drunk and creating a dis
turbance in the Braliman street of the villasre, andO ^
that they took him to the police station and confined 
him there, although one of them knew his name and 
address. On appeal by the accused, the Sessions Judge 
confirmed their oonviction under aeotion 8425 Indian
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Penal Code, but reduced the fine to rupees ten on each. g-opal̂ Waidd 
of the accused. It appeared that the complainant was

_ •*- E M I'B B O B

charged with committing the offence of public nuisance 
under section 290, Indian Penal Code, and was con
victed and fined rupees ten. It also appeared that one 
of the head constables knew the name and residence 
of the complainant before he was arrested without 
warrant. The learned Sessions Judge held that, the 
offence of public nuisance under section 290, Indian 
Penal Code, being a non-cognizable offence, the arrest 
without warrant was under the circumstances not 
justified under section 57, Criminal Procedure Code, 
that the petitioners were therefore guilty of wrongful 
confinement ” under section 342, Indian Penal Code ; the 
learned Judge also held that section 21 of the Madras 
Police Act (X X iy  of 1859) did not empower the police 
officers to act as they did. Against the order of the 
Sessions Judge, the two police officers preferred this 
Criminal Revision Petition. The case came on for 
hearing originally before O l d f ie l d  and R a m e s a m , JJ., 
who made the following :

O r d e r  op R e f e r e n c e  t o  a  F u l l  B e n c h .

W e are asked to revise the decision of the Sessions Judge 
of North Arcor, confirming the conviction of the two petitioners,
Head Constables, of an offence punishable under section 342 
and their sentences to pay a fine of Bs. 10 each. The findings 
of the lower Court urê  we take it. that on the night of 8th Augnst 
1921. the two petitioners arrested one Nayinatha Udayan, as lie 
was drank and creating a disturbance in the Hraliman street of 
the village, and that they took him to the station and confined 
him there, although one of them, it is found, knew his name and. 
address. On those findings the learned Sessions Judge held 
that Nayinatha Udayan, having committed a non-cognizable 
offenoQ, could not be arrested or taken to the station, inasmuch 
as there was no necessity for the Head Constables under section 
57. Oriniiual Pi'octsdare Code, to'do bo in order that his name gr 
residence might be ascertained,

46“̂
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(topal ifAiDn Here the petition has been argued first with reference to 
King- section 21 of the Madras Police Act X X I V  of 1869, the contentEmpehor * • Ttion being that this section removes any restriction on the power

of arrest imposed by any other law, inclndirig the Criminal 
Procedm-e Code. Section 21 no doubt states that “  it shall be the 
duty of every Police Officer to nae his best endeavour and ability 
to prevent all crimes, offences and public nuisances, to preserve 
the peace, to apprehend disorderly and suspicious characters ; 
and then further duties are described with a similar absence of 
precision. This section, as we understand it, expresses only 
some of the pious injunctions, to which our earlier Indian drafts
men were nddicted, and was not intended to enlarge the powers 
with which the police were at its date or have since been 
invested under the substantive law, whatever that law at the 
time in question may have been or may be. W e cannot presume 
an intention to limit the liberty of the subject by language so 
general. We therefore turn to the nocoad argument relied on 
by Mr. Jayarama Ayyar on behalf of the petitioners, that in 
fact what they did was authorized by the substantive law, as 
declared by judicial authority in this Presidency.

Shortly petitioners rely on the decision in In  r'i 

s^oaw^J^yar(l), as justifying their action. That decision we 
read as founded on three propositions. First that the Common 
Law of England would authorize an arrest, not only by the 
Police or a magistrate, but by any person, in the circumstances 
of the present case ; next, that the Common Law of England is 
applicable to India, except where a statute either expressly or̂  
by implication has abrogated it ; ftnd thirdly, that the Common\ 
Law has not been abrogated in any waj, so far as it is applicable  ̂
to the facta before us.

The first of these propositions has not been disputed here; 
and we observe only thait the Common Law power to terminate 
a nuisance, such as is here in question, by the arrest of the 
offender, is an effective and immediate remedy adapted to the 
circurnsta-ncps of such cases. The second rests in this Preaidencf 
on the authority of In re Venhata Reddy {2). The learned Public 
Prosecutor has drawn our attention to Satish Chamlra Ghahra- 
mrti V. Bam Dayal and it is possible that reconsideratioit"
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of the principle involved in the light of the latter decision Naidu

may be justified. W e do not however pursue this further, since Kikg- 
wo are clear that in connexion with the third of the propositions 
above stated a reference to a Pull Bench must be made.

To the third proposition the learned Public Prosecutor has 
taken objection on the gTOiitid that certain provisions of statute 
law were not considered by the learned Judges in the previous 
case. The offence in question then, as now, was one punishable 
under section 200 or section 510, Indian Penal Code, Nayi- 
natha U day an having in fact been, coavicted of an offence 
punishable under the former. Which section however was 
really applicable does not matter, because the offence under each 
is one, for which the police cannot arrest without warrant; that 
is, it was non-cognizable. There is then the provision regarding 
arrest in non-cognizable offences, section o7. Criminal Procedure 
Code ; and whatever the inconvenience involved, we cannot 
disregard the existence of this apparently exhaustive provision 
regarding the powers of the police in them. There is no mention 
of these provisions in In re Eamaswami Ayyar{ I) and no consi
deration of the extent to which they abrogate the right of arrest 
ander the English Oommoa Law. In the absence of such 
mention we entertain doubn as to the correctness of the learned 
Judges^ conclusion; and we acoordiagly refer to a Full Bench 
the question whether In re Bam aswami A y y a r [l)  was correctly 
decided.

O n t h i s  R e f e r e n c e

K. 8. Jayarama Ayyar for petitioners.— Tlie questioa  

3?|3ferred to tlie Full B enoli is wlietlier the case of In re 
Bamaswami Ayyar[1), was riglitly decided. T h at  

raises tlie question of tlie applicability of rules of 
Englisli Common Law in determining tlie rigtts of a 
private citizen to arrest or apprehend others under 
circumstances in -wliicli tlie complainant was appre
hended in the reported case. There are three questions 
to be answered: (1) What is the Common Law of
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Gopal̂ n.idc England on the subject? Tiiere can iDe no doubt aa to 
tlie Eno-lisli Common Law on tlie subiect. The cases

B m p k e o e . ^  .
have been cited in In re Bamaswaini Ayyar(l).

The second question is whetlier the English Com
mon Law is applicable to India. The Privy Council lias 
applied the English Common Law to India in the case 
of Bamaloll Thachoorseydos y. Soojmimnll Dlhondm,uU(2) 
and in Bahoo Gunnesh Dutt Singh v. Mugmeram Ghoiv- 
dhry{ 3).

Tliis High Court has applied the English Common La w 
to the Indian Criminal Law of defamation, by holding ‘ 
that the absolute privilege of witnesses, recognized in 
the Common Law of England applies also to a prosecution 
of a person for defamation by him in the course of a 
deposition as a witness. See In re Vtnhata Bed.dy{A) The 
English Common Law is applicable as a rule of equity, 
justice and good conscience. The first introduction of 
the English Common Law into India was by the Charter 
of Charles II in 1683.

The provisions of the Criminal Procedure Code 
relating to arrests with or without warrant by police 
officers or by private persons are not exhaustive. See 
sections 54 to 59. Under the '1‘owns Nuisances Act 
(III of 1889) the offence of nuisance is cognizable ; but 
the Act is not applicable to rural areas and hence the''' 
offence is non-cognizable therein. Under section 21 of 
the Madras Police Act, XXIV of 1859, the police officerB 
have power to prevent crimes, preserve order and peace, 
etc., and in exercise of such power they are competent 
to apprehend persons : apprehend means arrest and 
confine persons. The provisions relating to arrest in 
the above Act (XXIY of 1859), sections 22 to 25 
■were repealed by Act (XVIE of 1862), as they were
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provided for in the Criminal Procedure Code, X X V  of <3-opal Naidxj 
1861—vide preamble to tlie former Act. Sections 1 and

E m p e r o e ,
3 of the latter Code say that nothing in the Code affects 
powers outside the Code. Section 54 of the Criminal 
Procedure Code does not say that no police officer can 
arrest without warrant in any case, but only that he can 
do so in certain cases. Therefore his powers, if otherwise 
conferred, are not taken awa,y by the Code.

Under section 59 of the Code of Criminal Procedure 
a private person can arrest any person for a non-bailable 
cognizable offence, etc. Under the English Common Law, 
felonies and misdemeanours were apprehensible by 
private citizens. Section 59 took in only a part of the 
Common Law relating to felonies, it did not affect the 
powers in other cases (misdemeanours) in which a private 
citizen could arrest under the Common Law, which exist 
outside the section. There is no wrongful restraint or 
confinement, where the Common Law allows it to be 
done. See section 97, Indian Penal Code.

Public Prosecutor, J, G. Adam, for the Crown.— Offences 
under sections 510 and 290, Indian Penal Code, are both 
non-cognizable offences under the schedule to the Crimi
nal Procedure Code; the police cannot arrest without 
warrant in those cases under the Indian Law. The 
rules of English Common Law 'are not applicable except 
as rules of justice, equity and good conscience.

The Charter of 1661 was the earliest that made the 
Englis'h Common Law applicable in the Presidency Towns 
in India. In 1726, the Legislature specifically introduced 
Common and Statute Law only in Presidency Towns.
Before the Indian Penal Code was passed, the Criminal 
Law in force in the mufassal was the Muhammadan 
Criminal Law, which was no longer in force after the 
Indian Penal Code. See Strachey, page 95. Before the 
Indian Penal Code, there was no Criminal Oommon Law
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GoMt Naiuu ijj the m ufassal; Muhammadan Criminal Law or any
k̂ing- principle of justice was applied. Tlie English Common 

Law was introduced into the Presidency Towns in 1726 
and extended to the mufassal by >39 & 40 Geo. III. 
There is no record of English Common Law (Criminal) 
being applied in the mufassal. Blackstone makes a 
distinction betwepn new Colonies and places where the 
Colony is in a country already under a system of 
established l a w; Blackstone’s Commentaries, Vol. I, 
page 106; Stephen’s History of (criminal Law, Vol. I l l ,  
pages 289 and 292, Chapter “ Native Court.” It is not 
correct to say that the English Common Law (Criminal) 
was ever introduced into India.

The Indian Penal Code is a complete Code and cannot 
be augmented, Satish Ghandra Ghaliravarti v. Ea/rih Dayal 
Veil) and Banlc of England v. Yagliano JBrothers[2). The 
decision in In re Venlata Reddy (̂ 6) is erroneous. It 
was there held that the English Law of absolute 
privilege in defamation applies to a criminal charge of 
defamation, as it is not specifically dealt with in the 
Indian Penal Code. Defamation is exhaustively dealt 
with in section 499, Indian Penal Code. Here also the 
Criminal Procedure Code deals with arrest and the 
English Common Law does not apply. The defences open 
are laid down in Chapter IV (General Exceptions) of 
the Indian Penal Code, which is an exhaustive Code or 
the subject.

K. 8. Jayarama Ayyar in reply.— The charter 
establishing Supreme Courts confined Common Law to 
Presidency Towns. Mufassal Courts are governed as 
to application of the Common Law by the previous 
charters. See Pollock’s Expansion of Common Law,
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Kins-
Empkroe.

SCHWABK,
O.J.

page 132. Tlie second scliedule to the Criminal Procedure 
Code only applies to police officers arresting persons 
and not to riglits and powers of private citizens.

OPINION.
SoHWABB, C,,J.—The question referred to the Pull 

Bench is Avhether //; re Bamammni Ayyar{l) was 
correctly decided.

This is not a desirable form of reference to a Full 
Bench, because the facts of one case are seldom precisely 
the same as those of another and it is much better that 
the point on which the opinion of the Full Bench is 
desired should be formulated. In Jn re Bamiaswariu 

a Village Magistrate arrested a drunken man 
whose conduct "was at the time a grave danger to the 
pubhc. In this case two police constables arrested a man 
who was drunk and creating disturbance, but to what 
extent he was a danger to others does not appear in the 
order of reference. The decision in In re. Bamaswmni 
Ayyar{\) went on the ground that tlie English Common 
Law which is that for the sake of the preservation of 
the peace any individual who sees it broken may restrain 
the liberty of him whom he sees breaking it so long as his 
conduct showed that the public peace is likely to be 
endangered by his acts,” as per Parke, B. in Timothy v. 
Simpsoti(2), applies to India and affords a good answer 
to any person charged for wrongful confinement under 
section 342 of the Indian Penal Code, if the facts of the 
case comply with that definition.

The first introduction of English Common Law in 
this country was in a Charter of Charles II in 1661 
whereby it was ordained that the law of the Kingdom, 
which would include the Common Law, should be 
administered in this country. In laier charters and

(1) (1921) I.L.E., 44- M&d., 913. (2) (l885) 4  L.J. Ex., 81.



qopal Naidti enactmentB it lias been provided tliat the Hindu Law is 
K i n g - to be applied between Hindus and tlie Muliammadan

BM PE liO K . .
—  Law between Muhammadans, and m cases not otherwise 
oj. ’ provided for the principles of equity, justice and. good 

conscience; and these latter words have been held to 
include material parts of the English Common Law. 
But for the purpose of this case it is not necessary to 
consider precisely to what extent and with what 
restrictions the Common Law of England is part of the 
Law of India.

In this country the Criminal Law has been codified 
in the Indian Penal Code and in the Code of Criminal 
Procedure and the principle has been well established, 
and is fully enunciated in the speech of Lord Halsbuut 
in the Bank of England v. Vagliano Brothers{ I), that 

where a statute is expressly said to codify the law, you 
are not at liberty to go outside the Code so created, 
because before the existence of that Code another law 
prevailed.” This perhaps should be limited by the 
speech of Lord H ersohell (at page 145) to the effect 
that the purpose of the codified statute is that on any 
point specifically dealt with by it the law shall be ascer
tained by interpreting the language used.

Now there can be no doubt that the Code of Criminal 
Procedure deals with the powers of arrest with or 
without warrant, and the Indian Penal Code deals 
specifically with the question of wrongful confinement. 
It is, however, to be observed that the Code of Criminal 
Procedure is dealing rather with the arrest for crimes 
that had been committed than with the arrest for the 
prevention of crime, although there are specific instances 
given permitting the arrest of persons suspected of crixnej 
and it may be correct to say that the Code of Criminal
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Procedure doeB not specifically deal with the matter Gopal naidu 
under discussion here. However this may be, the Indian

E m pe r o r ,
renal Code makes “  wrongful confinement ” an offence —SCHWABE
by section 842. What amounts to wrongful confinement c.j.
must be ascertained by examining the definition 
contained in sections 339 and 840. If the acts com
plained of come within both definitions the offence has 
been committed unless there are other sections in the 
Code which provide an excuse for or a defence to what 
otherwise would be a crime. The Indian Penal Code 
defines the offence and also states what matters will 
afford a defence, and therefore it may be said that this 
Code deals specifically with the question, and it follows 
that the Court is not entitled to invoke the Common 
Law of England in the matter at all. I therefore 
cannot agree with the grounds of decision in In re 
Ra/niasivami A yyar(l), but in my judgment, the 
decision was perfectly correct and can be supported 
on other grounds to be found on a proper interpretation 
of the Code itself.

By section 340 of the Indian Penal Code, whoever 
wrongfully restrains any person in such a manner as to 
prevent that person from proceeding beyond certain 
circumscribing limits, is said to wrongfully confine that 
person. By section 339, whoever voluntarily obstructs 
any person so as to prevent that person from proceeding 
in any direction in which that person has a right to 
proceed, is said wrongfully to restrain that person. So 
the arrest of any person when he has not been guilty of 
an offence for which arrest without warrant is permitted, 
jprimd facie is wrongful confinement of the person; 
sections 96 and 97 give a right to every person to 
defend his own body and the body of every other person

TOL. xLvi] Ma d r a s  s e m e s  ei5
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Gopal Kaidu the property of himself and of every other person
King- a^ainst certain offences, and this Tight of prvoate defence Emperob. ^ . J J t J
—  commences under sections 102 and 105, when a reasonable
O.J. ’ apprehension of danger to the person or property 

commences. In our judgment these provisions are quite 
wide enough to have afforded a complete defence in the 
case reported in In re limiamami A.yyaT{\), and in 
effect provided for this country what is provided in 
England by the rule of common law referred to. The 
question in each case must be whether the person 
arresting or confining has a genuine and reasonable 
apprehension that to allow the other to remain at large 
will endanger the person and property of others. Some 
such provision is a necessity in a civilized community, 
for otherwise its citizens would be left the alternative 
of standing by until a crime has been committed or of 
themselves becoming criminals by taking what might be 
the only course to prevent the commission of a crime, 
namely the confinement of the person whose actions 
show that the persons and property of others are en
dangered. In my judgment the Indian Penal Code 
adequately provides the solution of the difficulty.

Reliance has been placed on section 21 of the Madras 
City Police Act XXIY of 1859, which provided that it 
shall be the duty of every Police Officer to use his best 
endeavour to prevent all crimes and offences and public 
nuisances, to preserve the peace, and to apprehend 
disorderly and suspicious characters. This was followed 
by many sections providing when a Police Officer could 
or could not arrest with or without warrant, but on the 
coming into force of the first Code of Criminal Procedure 
these sections were repealed, but section 21 was left 
unrepealed. This no doubt was done deliberately, and
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it states tlie duties of tlie police in the matter of preven- 
tion of crime, leayin^ the matter of the arrest of „’ o  Empekob.
persons for crimes that have been committed or are —

. . . SCHWABE,
suspected to have been committed to be dealt with in o.j.
future under the Code of Criminal Procedure. It is not 
necessary to consider in this case whether this sectioD 
gives to the police wider powers in cases such as the one 
in question than are enjoyed by all citizens ; but it is to 
be observed that it would be remarkable if Police 
Officers were by statute enjoined to preserve the peace, 
and a genuine attempt to do so under circumstances 
lite the present would amount to the commission of a 
criminal offence by the police. It is not, however, neces
sary to consider this point further as it has not been 
specifically referred to us, but it must not be taken that I 
am expressing my view of the correctness or otherwise 
of the decision of the Referring Bench on this point.

The answer to the question referred to us is that the 
case in Tn re Ramasivami Ayyar(  ̂1), is rightly decided 
on the ground stated above. It will be for the Referring 
Bench to consider on the facts of this case whether the 
accused had a genuine and reasonable apprehension that 
unless the prosecutor was arrested there would be 
damage to the person or property of others.

Having had the opportunity of reading the judgments 
of my learned brothers I would add that it will be also 
open to the Referring Bench to consider the applicability 
of section 81 of the Indian Penal Code.

pHibLijr-s, J.— I agree andVould only add that in the phiwjps.j. 
present case and in similar cases the provision in section 
81 of the Indian Penal Code, may also be considered.
That section lays down that nothing is an offence 
merely by reason of its being done with the knowledge
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Gopal Haidu it is likely to cause harm, if it be done without any 
King- criminal intention to cause harm and in good faith for

B m p e r o e . .
—  the purpose of preventing or avoiding other harm to

Phillips, . property. While I am not prepared to say
that this provision is strictly applicable to the facts of 
the case referred, it appears to me that it and other 
provisions of chapter IV of the Penal Code have been 
framed to provide for cases like the present one, to 
which before the enactment of the Code, the common 
law would have applied.

Dbvadobb, j. Devaboss, J.— The question referred to the Full
Bench is whether In re Ramasioami Ayyar(l), -was 
correctly decided. In that case a Village Magistrate 
was convicted under section 341, Indian Penal Code. 
Atling and Coutts Trotter, JJ., held that the Common 
Law of England was applicable to this country and that 
on the facts found the petitioner had “  ample justifica
tion, not as Village Magistrate, but as a pri" ctt/e. citizen 
to put a restraint upon the complainant who was drunk 
and disorderly and threatened to commit breach of the 
peace and was a danger to the other villagers.” In the 
case under reference the petitioners who are police 
constables have been convicted under section 342, Indian 
Penal Code, for wrongfully confining the complainant 
and sentenced to pay a fine of Rs. 10 each.

Two questions arise for consideration ;—
1. Whether the Common Law of England is appli

cable to India except where a statute either-expressly 
or by implication has abrogated it ?

2. Granting that the Common Law of England ia 
applicable to India, whether the statute law has not 
abrogated it so far as it is applicable to this case ?

As regards the first point Mr. Jayarama Ayyar for 
the petitioners contends that the Common Law of England
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is applicable to India and relies upon Baboo Gunnesh Dutt Gopal̂ naidtj
Singh v. Micgneeram Ghowclhryil) and Ramloll Thachoor- 
seydas v.. Soojumnull DJiondmull(2). In the latter —

" Detadoss, J.
case an action was broiigkt in the Bnpreme Court 
of Bombay on a wager. Lord C a m p b e l l , in deliver
ing the judgment of their Lordships of the Privy Council, 
observed at page 310 “  The Statute, 8 and 9 Viet.,
Ch. 109, does not extend to India, and although both 
parties on the record are Hindus, no peculiar Hindu 
Law is alleged to exist upon the subject; therefore this 
case* must be decided by the Common Law of England ” 
and held that the wager in question was not illegal and 
could be enforced in a Court of Justice.

In Baboo Gunnesh Dutt Singh v. Mugneeram Chow- 
dhryi 1) the question was whether witnesses could be 
sued for damages in respect of evidence given by them 
in a judicial proceeding. Their Lordships of the Privy 
Council held

0 “  that witnessetfi cannot be sued in a Civil Court for damages 
in respect of evidence given by them upon oath in a judicial 
proceeding. Their Lordships hold this maxim which certainly 
has been recognized by all the Courts of this country to be one 
based ""upon principles of public policy . The ground of it is this 
that it concerns the public and the administration of justice that

■ witnesses givinjf their evidence ou oath in a Court of Justice 
should not have h'^fore their eyes the fear of being harassed by 
suits for damages but that the only penalty which they should 
incur if they give evidence falsely should be an icdictment for 
perjury ”

In the former case, their Lordships assumed as a 
matter of course that the Common Law of England was 
applicable to contracts in Bombay. According to the 
charter of the Supreme Court the King’s Judges were 
enjoined to administer the Common Law of England, and 
it was evidentljt.0^ that ground the question whether
--- :------------------- ------- -̂-----------V-........................................... .

(1) (1873) 11 Ben. S31 (P.O.). (3) (1848) 6 M.P.C, 0 ., 300,
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Detadoss, J.
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SomKAiDu (Jig Common Law of England was applicable or not wasV *
King- not- raised in ars-ument in tliafc case. In the latter case■RMP-KwnB ®

their Lordships rest their judgment upon principles of 
public policy. They do not invoke the aid of the Com
mon Law of England for holding that a witness could not 
be sued for damages in respect of the evidence given by 
him.

!■?/, re Venkata Beddy{\), a .Full Bench of the Madi-as 
High Court held that the statement of an accused 
person in answer to a question by the Court was 
absolutely privileged under the Common. Law of England 
and could not form the subject of an indictment under 
section 4 99, Indian. Penal Code, even though false and 
made without good faith, and that exceptions to section 
499, Indian Penal Code, were not exhaustive. This 
decision has been dissented from by a Pull Bench of the 
Calcutta High Court in SaUsh, Ghcindra Ghakravarti v. Ram 
Deyal De(2). With the greatest respect to the learned 
Judges who decided In re Venhaia- Reddy(l), I share 
with kSPENOftJR, J., the apprehension entertained by 
him in that case that the.cause of justice might suffer 
by the extension of ̂  the principle of absolute privilege 
to unscrupulous persons who in a petty case might make 
the most unfounded aspersions on the character of the 
relations of the complainant and his witnesses.

"When the charter was granted to the Madras High 
Court it was provided by section 30 that to all persons’ 
brought for trial before the High Court of Madras either 
in the exercise of its original jurisdiction or as a Court of 
Appeal, reference or revision, charged with, any offence, 
the law as contained in the Penal Code or ameudino*o
Acts of such Code should be applied. Section 112 of the 
Grovernment of India Act lays down that the High Courts

36 (2) (1021) LL.E., 48 Calc., 888,



of Calcutta, Madras and Bombay slionld, in tlie exercise gopal̂ naidu
of their orig-iiial iuriadiction in the suits against the K i n g -® . . Emperoh.
inhabitants of the three cities, apply the personal law in —
matters of inheritance, succession and contract where 
the parties are subject to a personal law. But no 
distinction is to be made with regard to the administra
tion of the criminal, law of the land except so far as that 
law is laid down in the Acts of the Legislatures. The 
powers of the Grovernor-General in Council to make the 
laws are embodied in section 6-5 of the Act. Subject to 
certain restrictions, which it is unnecessary to detail here, 
the centi’al legislature has power to legislate on all 
subjects. The Common Law of England has not been 
made applicable to this country by any Act of Parliament 
or )by any enactment of the Indian Legislature. Our 
attention has not been drawn to any statute or legisla
tive enactment which makes the Common Law of England 
the law of the land. The charter of Charles II granted 
to the East India Company and the later charters enjoin 
upon the Company and its servants due obedience to the 
Common and Statute Law of England. It was only 
towards the close of the 18th century that the Supreme 
Courts in Madras, Calcutta and Bombay were established 
where the King’s Judges administered the Common Law 
of England. Outside the jurisdiction of the Supreme 
Courts, the law of the land with regard to civil matters 
and the Muhammadan Law as regards offences were 
administered by the Company’s Courts. The Principal 
Civil Court was called Suddar Adaulat, and the Principal 
Criminal Court was known as Fowzdari Adaulat. In 
Madras as well as in other provinces regulations were 
passed empowering the Courts to deal with Civil and 
Criminal matters. In Madras, Regulation 2 of 1802 was 
passed giving jurisdictions to Civil Courts. Then by 
Regulation 3, Rules of Civil Practice in the Zillah Courts 
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G o p a l  Naiiiu were enacted. By Regalation V the Saddar Adaulat or 
King- Chief Gourt of Civil jurisdiction was established.

Jhj  ̂oR
_  ' Regulation VI laid down rules for the guidance of 

dbvadoss, j. j>y Beg'uiation VIII the Fouzdari Adaulat
or Chief Criminal Court was established. Prom 1802 
onwards various regulations were passed with regard to 
the trial of offenders and the trial of civil suits. By 
those regulations the Judges of the Zillah Court and the 
Saddar Adaulat were enjoined to apply the Hindu Law 
to Hindus and the Muhammadan Law to Muhammadans 
and “  in cases for which, no specific rule may exist the 
Court shall act according to justice, equity and good 
conscience”— .Regulation II of 1802, section 17 and 
Regulation V of 1802, section 30. This provision was 
reproduced in the Madras Civil Courts’ Act of 1873 ; and 
by section 16, clause (c) ‘ în cases where no specifie rule 
exists the Court shall act according to justice, eq^uity 
and good conscience.”  English Judges who sat in the 
Company’s Courts had cauzees and pandits to advise them 
on points of Muhammadan Law and Hindu Law, They 
naturally looked for guidance to the principles of the 
Common Law of England as they were familiar with that 
law. As well said by a famous Judge, the Common Law 
of England is the embodiment of common sense and in. 
most oases the Common Law of England supplied the 
Judges with rules and precedents which were in accord
ance with justice, equity and good conscience. In this 
manner the Common Law of England came to be con
sidered to be the law of the land.

There is no statutory law of torts in this country, 
and under the customary law of India, suits for damages 
for civil wrongs were almost unknown. British Courts 
in India entertain suits for damages for torts and give 
relief according to the rules of the Common Law of 
England. The same may be swd as regards easements
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and specific relief before the passing of tlie Easements Gopal Naidu 
A ct and tlie Specific Relief Act. In enjoining tlie Judges king-
in India that where there is no rule of law applicable to —
a particular case, they should act according to justicej 
equity  and good conscience, the legislature left it to 
them to invoke the aid of the common law wherever 
possible. B y  such practice of the Courts a custom has 
sprung up of looking to the English Common Law for 
guidance and precedents where there is no customary,
Hindu or Muhammadan Law or statute law governing the 
case. It is unnecessary to pursue the interesting subject 
further, in view of my opinion on the second question.

The second question is, granting that the Common 
Law of England is applicable to India, whether the statute 
law has not abrogated it so far as it is applicable to this 
case. Section 22 of the Police Act of 1859 empowered 
Police OfS-cers to arrest without a warrant. But after 
the passing of the Indian Penal Code in 1860 and the 
Criminal Procedure Code in 1861 sections 22 to 43 were 
repealed by Act X V II of 1862. It is contended for the 
petitioners that section 21 gives power to arrest without 
a warrant. Section 21 lays down the duties of Police 
Officers. Among other things it shall be their duty to 
use their best endeavours to prevent crimes, etc., and to 
apprehend disorderly and suspicious characters. This 
section does not empower them to arrest persons without 
a warrant. The intention of the legislature is made 
quite clear by the repeal of section 22 which gave 
power to the police to arrest without a warrant; and the 
preamble to Act XVII of 1862 puts the matter beyond 
doubt. Therefore the contention that a Police Officer is 
entitled to arrest without a warrant by virtue of section 
21 is untenable. Under section 44 of the Act penalties 
are provided for neglect of duty and that section as the 
Act now stands immediately follows section 21 ; and it 
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GopAL n.mdu can be safely assumed that a Police Officer is enjoined 
King- by section 21 to carry out certain dutieŝ , and Ms failure 

Eto^os. so without lawful excuse will subject Mm. to penal-
devadosp, j. under section 4 4 .  We must therefore look for 

authority to arrest without a warrant elsewhere. The 
law as to arrest without warrant was first codified in 
sections JOO, 101̂  104 and 108 of the Code of Criminal 
Procedure Act XX V of 1861, and the proyisions contained 
in those sections have been reproduced with slight 
amendments in sections 54 to 57 of the Criminal Pro
cedure Code of 1898. Under section 54, a Police Officer 
may arrest without a warrant any person concerned in 
a cognizable offence, any person havin.g in his possession 
without lawful excuse house-breaking implements, pro
claimed offenders, persons in possesgion of stolen property, 
etc. Offences are classified as cognizable and non- 
cognizable by the Criminal Procedure Code. Cognizable 
offence is one in which a Police Officer may arrest a 
person charged or suspected of the offence without a 
warrant. Under section 55 an officer in charge of a 
Police Station may arrest (1) any person preparing to 
commit cognizable offence under certain circumstances,
(2) persons without ostensible means of - subsistence and
(3) habitual offenders. Section 57 gives power to a 
Police Officer to arrest without warrant when any person 
in the presence of such Police Officer commits or is 
accused of committing non-cognizable offence and refuses" 
on demand by a Police Officer to give his name and 
residence, or gives a name or residence wMch such 
officer has reason to believe to be false. Such person 
may be arrested without a warrant in order that Ms 
name or residence may be ascertained. The offence of 
being drunk and disorderly is not a cognizable offence, 
and a Police Officer cannot arrest the alleged offender 
without a warrant, He can arrest him only if he refuses

624 THE INDIAN LAW REPORTS [VOL. XLVI



to give Ms name or residence, or gives a false name or Gop&l Naidu 
residence. If liis name or residence is known to the King-
Police Officer, the law does not empower liim to arrest —
sucI l person without a warrant. In no case other than 
those provided by sections 54, 55 and 57 can a Police 
Officer arrest a person without a warrant. The law being 
jealous of the liberty of the subject has set wholesome
bounds to the power of the police to arrest without a
warrant. The Criminal Procedure Code being a complete 
code defining the powers of the police with regard to 
arrest, it is not open to a Court to travel outside the 
code for finding powers either for the police or for 
private persons to interfere with the liberty of the sub
ject. The provisions enacted in 1861 have not been 
altered though the Criminal Procedure Code has been 
amended and re-enacted in 1872,1882 and 1898. In this 
connexion I  may quote the well known observations 
of Lord H b rsoh ell in B an k  o f  England  v. Vaglim w  
B roth ers(1 ). In that ease the question was as regards 
the interpretation to be placed upon section 7, sub-section
3, of the Bills of Exchange Act of 1882. The Court of 
Appeal relied upon the law as it existed before the 
Bills of Exchange Act was’ passed in interpreting the 
section. Lord H e e so h k l l  observed:

I  canaot bring myself to think that this is the proper way 
to deal with such a statute as the Bills of Exchange Act, which 
was intended to be a code of the law relating to negotiable in
struments. I  think the proper course is in the first, instance to 
examine the language of the statute and fco ask what is its 
natural meaning uninfluenced by any considerations derived 
from the previous state ot the law, and not to start with inquir
ing how the law previously stood, and then, assuming that 
it was probably intended to leave it unaltered, fco see if the words 
of the enactment will bear an interpretation in cqnformity with 
this view.’ ’
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Goni, Nauu Under cevtain special and local laws power is given to
'0, ^

certain officers to arrest witliout a -warrant for offences
js«,K . Madras Salt Act V III of

Dea AD0&8, ■ ĝgg  ̂ for instancG, a Salt Officer may arrest 'vvitlioiit 
waii'ant a pei'son concerned in tlie mannfactnre^ sale or 
keeping' of sncli contraband salt or dealing therewitli. 
Under the Madras City Police Act, a Police OifiGer may 
arrest witliout warrant in certain oases.

I may also quote tlie words of Lord Abingeb in 
Henderson v. 8herloTne{l).

The interpretation of statutes lias always, in modem timeSj 
been liiglilj favourable to the personal liberty of the subject, 
and I hope will alwaj'-s remain so.” '

The liberty of the subject should not be curtailed by 
importing something which is not warranted by the 
statute law of the land. At the same time, it is not 
necessary to invoke the aid of the Common Law of Bng» 
land in order to justify the ari'est of a person who is 
threatening to commit an offence against the person of 
an individual. The general exceptions contained in 
Chapter IV of the Indian Penal Code afl'ord ample 
protection against threatened violence to person or 
mischief to property.

With due respect I may observe that the learned 
Judges who decided In re Bam,as(i'rni Ayijar('2), need 
not have rested their decision on any rule of Common 
Law, us the village magistrate arrested the complainant; 
to prevent harm to himself and to others, and he was 
protected hy section 81, Indian Penal Code; if a person 
threatens to commit an assault he can be disarmed and 
if necessary put under restraint to prevent harm to 
persons or to property. A private person is justified in 
doing an act which would prevent any harm happening 
to himself or to another person provided he does that 
act̂  hona fide and without unnecessary force or violence.
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Both- the Indian Penal Code and the Criminal Procedtire Qopii. Nmdd
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'y.
Code are complete Codes of laws regulating tlie right of Kinq- 
citizens to personal freedom ; and sacli rights should not 
be curtailed by judicial decisions unless warranted by 
statutes. The Common Law of England applicab] e to a 
case of arrest without warrant does not apply to India.
The case of an alleged illegal arrest or wrongful confine
ment has to be decided according to the law as contained 
in the Indian Penal Code and Criminal Procedure Code.
My answer to the question referred to us, is, In re 
Uarnasami Ayyar{l), was rightly decided, not because the 
Common Law of England was applicable, but by reason 
of the act complained of coming within the exceptions 
contained in Chapter lY  of the Indian Penal Code.

Y enkatastjbba Rag, J.—I have come to the same con-
V b n k a t a -

c lu s io n ,  a n d  a s  t h e  q u e s t i o n  r a is e d  is  o n e  o f  g r e a t  s-obba rao, j . 

i m p o r t a n c e ,  I d e s ir e  t o  s a y  a f e w  w o r d s .

It has been argued that the Common Law of England 
may be applied to India in regard to power to arrest and 
that a Police Officer or a private citizen can exercise the 
power independent of the provisions of the Criminal 
Procedure Code and any special or local law which by 
section 1 of the said Code is expressly declared not to be 
affected thereby. I am totally unable to accept this 
argument. The Code sets out in great detail circum
stances in which arrests may be made and persons who 
may exercise the right. Provision is made for arrests 
not only after the commission of an offence but also with 
a view to prevent offences being committed and in some 
instances for securing the preservation of the peace. I 
may instance section 54, clause (2) which empowers a 
Police Officer to arrest without warrant any person having 
in his possession without lawful excuse any implement of 
house-breaking. Section 55 again authoi-izes any officer

(1) (1921) I.L.R., 44 Mad , 913.



Gopal Naidu in cliarge of a Police Station to arrest similarly, su'bject
V.Kinh- to certain qualifications, a person found taking pre- 

M̂aoR. -tQ conceal Ms presence with, a view to committing
suBBrRÂ .J. an offence or any person w Ilo lias no ostensible means of 

sabsistence or any person wlio by repute is a habitual 
robber or thief. It is thus clear that the Code contains 
provisions in respect of arrest both for the purpose of 
preventing crimes and for bringing oft'enders to book. 
The subject is exhaastively dealt with, and it is im
possible to hold that a power of arrest is possessed apart 
from and independent of the statute law. This is my 
view of the law as it stands, and I may add that as the 
question relates to interference with the liberty of the 
subject it is far more desirable on grounds of public 
policy and expediency, that the right should be precisely 
defined and regulated by the legislature than that it 
should be left to the magistracy of the country to as
certain the law, in the words of Lord Heeschijill in JJanh 
of England v. Vagliano T>rofJi,ers{l)j by roaming over a 
vast number of authorities, extracting the law by a 
minute critical examination of previous decisions and 
probably also, I may add, of the statements to be found 
in ancient text-books. It has been pointed out to us 
that the only case 'which so far has decided that a 
private citizen possesses a right of arrest apart from the 
statute law, is In re Ramasami Ayyar(2). Speaking for 
myself I am glad to find that there is so little authority 
in support, of the position that such right exists. In that 
case the accused removed to the Police Station an 
individual who was very drunk and bit him in the foot 
and tore the sacred thread of one of the witnesses. 
The question arose whether the accused committed an 
offence of wrongful restraint under section Md of the 
Indian Penal Code. The learned Judges, very naturally,
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considered that it would be imjiist to punisli a person gopal Naidd 
for doing an act wliicli. in tlie interest of the orderly îNe. 
government of the society and the preservation of the 
peace should be declared lawful and they justified the 
act with reference to the power of arrest which every 
individual as an ordinary member of the general public 
possesses, under the Common Law of England. But with 
great respect, it seems to me, that if their attention had 
been invited to certain sections of the Indian Penal Code, 
they would probably have rested their judgment upon 
grounds other than that underlying their decision.
Section 81 enacts that nothing is an offence if it be done 
without criminal intention and in good faith for the pur
pose of preventing or avoiding other harm to person or 
property. It was suggested that if a person who is under 
the influence of drink carries a revolver in his hand and 
runs amuck there must be the power to arrest him on. 
the part of every citizen as otherwise disastrous results 
may follow. But this argument ignores that any 
reasonable act on the part of any citizen interfering with 
tile freedom of the drunken person is amply protected 
by the aforesaid section and by other sections of the 
Indian Penal Code. The right of private defence con
ferred by that Code is quite adequate to meet all 
reasonable requirements. By section 97 evexy person 
is given a right to defend his own body and the body of 
any other person, his own property as well as the pro
perty of other persons. Under sections 100 and 104 the 
riglit of private defence may be exercised when there 
is a reasonable apprehension of danger to life or of 
grievous hurt to body or of robbery or of house-breaking 
or commission of other serious offences. Section 100 
sets out in very clear terms that the offence which 
occasions the exercise of the right may be an assault 
as may reasonably cause the apprehension that death or

VOL. :S:lvii MADRAS SERIES 629



Go PA I, jtaidu grievous imrt will be tlie conseq Lie nee of sucli assault.
King- AsRaiilt is defined by section 351 as consisting of a 

Ejî oe. preparation that is likely to cause an
sucBA haô j. apprehension that criminal force will be used. Section 

103 similarly provides for the exercise of the right of 
private defence not only when the offences specified 
therein are committed but also when attempts to commit 
them are made. In m y  opinion  ̂ tlierefore, thei*e is no 
need to have resort in the circumsfcances such as those 
that existed in In re Bamammi Ay/iar{l), to the doctrine 
of the Oommon Law that every private individual has a - 
right to arrest. Dealing with the Sale of Goods Act 
1893, 56 and 57 Vic,, Ch. 71, O ozil'jŝ s H aiid y , M «R „ , in 
Bnstol Tramivays and Oarriage Co. v. Fiat Motors, LtcL[2), 
observes:—

rather deprecate the olt.atioa oi‘ earlier decisions sach 
as Ghanfer Y, E.0 2 :ihins(o) or S hepherd y. Pyhus{^^). The object 
and intent of the statute of 1898 was no doubt tump])-" to codify 
the unwritten law applicable to the saĥ  of goods : but hi so far 
as tliere is an express statutoijr eunotiiieut tliat alone must he 
looked at and must govern the rights of tlie parties, even 
thoagh the section may to some extent have altered the prior 
common law.”

In an earlier case, BanJc of Englwnd v. Vagliano 
Brother8{6), Lord H ekso eell  rem a rk s ;-~~

“ I think the proper course is in the first instance to 
examine the language of the statute and to ask what is its 
natural meaning, nninfluenced by any cou&:id.erations derived 
from the previous state of the law  ̂ and not to sturt with,̂  
inquiring how the law previously stood;, ajid then, assuming 
that it was probably intended to leave it unaltered, to see if the 
words of the enactment wil] bear an interpretation in conformity 
with tliis view. If a statute, intended to embody in a Code a 
particular branch of the law, is to be treivted in this fashionj it 
appears to me that its utility will be almost entirely destroyed^ 
and the very object with which it was enacted will be 
frustrated.'*'
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I think that every word in the observations of these Gopal Naidu 
eminent Judges applies with great force to the subject on king-

 ̂ EMfEKOR.hand. —
The learned referring Judges conclude their Order of suBBAEAoty 

Reference with, these words :
And we accordingly refer to a Full Bench the ques

tion whether In re Ramasami Ayyar{l) ,  was correctly decided/’

My answer is th.at the grounds of the decision are 
wrong though the decision itself is correct.

W allaoEj J.—I agree with the judgment of the Wallace, j. 
learned Chief J ustice and would also, with, my learned 
brothers, call in aid section Si of the Indian Penal Code.
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Before Sir Walter Sails ScJiiuahe, Kt., K.C., Gliief Justice.
Mr. Justice Oldfield and Mr. Justice Goutts Trotter.

K B LU  AO H AN  (P ie 'te b n th  D e fe n d a n t ) ,  AprELLAWT,
January, SO,

O H E R IY A  P A IW A T H I N B T H IA K  and o th e r s  
(T h ir d  P la .in tif,f  and o t h e r s ) .  R espon den ts.

Suits Valuation Ad {VII  of 1887), ss. 8 and 11— Under-valua- 
iion of suit— Smt instituted in a District Munsif^s Court—  
Real valuation more than Bs. 6,000— A'p'peal to District 
Court— Objection tahen both before District Munsifs Court 
and District Gouri—Finding by latter Court that there was no 
undervaluation and also that there was no prejudice on the 
merits'— Second appeal to the High Court—Mere deprivation 
o f right of first appeal on facts, whether a prejudice-^ 
Frocedure in a'p'peal whether proper test of prejudice.

Where by reason of an undervaluation of the suifĉ  it was 
instituted in a District M m isif a Court and not in a Sub-Oourt, 
though the real valuation was more than Rs. 5,(J00 and a party

(1) (1921) I.L.E., 44 Mad., 913.
® Second Appeal No. 286 of 1920.


