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PETI TI ONER
STATE OF ORI SSA
Vs.
RESPONDENT:
SHARAT CHANDRA SAHU & ANR.
DATE OF JUDGVENT: 08/ 10/ 1996
BENCH

KULDI P SINGH, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
ORDER

S. Saghi r Ahned, J.

Respondent No.1' is the husband of respondent No.2 who
made a conplaint in. witing to the Wrnen s Conm ssion
setting out therein that respondent No.1l had contracted a
second marriage and had thus commtted an of fence puni shabl e
under Section 494 |.P.C.. It was also alleged that eversince
the marriage wth her, he had been maki ng denmands for noney
being paid to him which ambunted  to _her harassnment and
constituted the of fence puni shabl'e under Section 498A I.P.C.
for which respondent No.1 was liable to be punished.

2. The Wonen’s Conmmi ssion sent ([ the conplaint to police
station where G R Case No. 418 of 1993 was registered agai nst
respondent No.1. The police investigated the case and fil ed
a charge-sheet in the court of Sub-Divisional Judicia
Magi strate, Anandpur, who, after perusal of the charge-
sheet, framed charges agai nst respondent No.1 under Section
498A as al so under Section 494 | PC

3. Aggri eved by The framng of the charge by the Sub-
Di vi sional Judicial Magistrate, Anandpur, ~respondent- No.1
filed a petition (Crimnal Msc. Case No.1169/94) under
Section 482 of the Code of Criminal Procedure (for short,
Code, in the Orissa H gh Court for quashing the proceedi ngs
and the charges franed against him The Hi gh Court by its
i mpugned Judgnent dated 3.5.95 partly allowed the petition
with the findings that since respondent No.2 had not herself
personally filed the conplaint under Section 494 |.P.C., its
cogni zance could not have been taken by the Magistrate in
view of the provisions contained in Section 198(1) of the
Code. Consequently, the charge franed by the Magistrate
under Section 494 |.P.C. was quashed but the charge under
Section 498A |.P.C. was nmmintained and the petition under
Section 482, Crininal Procedure Code to that extent was
di smi ssed.

4. It is this Judgnment which has been chal | enged before us
by the State of Olissa. W have heard the | earned counse
for the parti es.

5. The Judgnment of the High Court so far as it relates to
the quashing of the charge under Section 494 |.P.C., is
whol Iy erroneous and is based on conplete ignorance of the
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rel evant statutory provisions.
6. The first Schedul e appended to the Code indicates that
the of fence under Section 494 |.P.C. is non-cognizable and
bailable. It is thus obvious that the police could not take
cogni zance of this offence and that a conplaint had to be
filed before a Magistrate
7. Rel evant portion of Section 198 which deals with the
prosecution for O fences agai nst Marriage provides as under

"198. Prosecution for of f ences

against marriage.- (1) No Court

shal | take cogni zance of an of fence

puni shabl e under Chapter XX of the

Indian Penal Code (45 of 1860)

except upon a conmplaint nmade by

some person aggri eved by t he

of f ence:

Provi ded t hat -

(a) where such person is under the

age of eighteen years, or 1is an

idiot or a lunatic, or is from

sickness —or infirmty wunable to

make a conplaint, or is a woman

who, according to the I'ocal customns

and manners, ought not to be

conpel l ed to appear in public, sone

ot her person may, with the | eave of

the Court, nmke a conplaint on his

or her behal f;

(b) where such person is the

husband and he is serving in any of

the Armed Forces of the Union under

conditions which are certified by

hi s Commandi ng Oficer as

precl udi ng hi mfrom obtai ni ng1eave

of absence to enable himto make a

conplaint in person, some other

person aut horised by the husband in

accordance with the provisions of

sub-section (4) nmay nake a

conpl aint on his behalf;

(c) there the person aggrieved by

an of f ence puni shabl e under

[ Section 494 or section 495) of the

I ndi an Penal Code (45 of 1860) is

the wife, conplain nay be nade on

her behalf by her father, nother,

sister, son or daughter or by her

father’s or mother’s brother or

sister [,or, wth the |leave of the

Court, by any other person rel ated

to her by bl ood, marriage or

adoption. ]

8. These provisions set out the prohibition for the Court
from taking cognizance of an offence punishable under
Chapter XX of the Indian Penal Code. The cognizance,
however, can be taken only if the conplaint is nade by the
person aggrieved by the offence. Cause(c) appended to the
Proviso to Sub-section (1) provides that where a person
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aggrieved is the wife, a conplaint may be made on her behal f
by her father, nother, brother, sister, son or daughter or
other relations nentioned therein who are related to her by
bl ood, marriage or adoption
9. The High Court relied upon the provisions contained in
Clause (c) and held that since the wife herself had not
filed the conplaint and Wonen’s Conmi ssion had conpl ained to
the police, the Sub-Divisional Judicial Magistrate, Anandpur
could not legally take cognizance of the offence. In laying
down this proposition, the H gh Court forgot that the other
of fence nanely, the offence under Section 498A |.P.C. was a
cogni zabl e offence and the police was entitled to take
cogni zance of the offence irrespective of the person who
gave the first information to it. It is provided in Section
155 as under: -

"155. I nformation as to non-

cogni zabl e cases and investigation

of “such cases. (1) When information

is givento anofficer in charge of

a police station of the comi ssion

within the limts of such station

of a non-cognizable offence, he

shall enter or cause to be entered

the substance of the information in

a book tobe kept by such officer in

such form as the State CGovernment

may prescribe in this behalf, and

refer, the information to the

Magi strate.

(2) No pol i ce of ficer shal

i nvestigate a non-cognizable case

without the order of a Magistrate

havi ng power to try such case or

commt the case for trial

(3) Any police officer receiving

such order may exercise the -same

power s in respect of the

i nvestigation (except the power to

arrest wthout warrant) as an

officer in charge of a police

station may exerci se in a

cogni zabl e case.

(4) Where a case relates to two or

nore of fences of which at |east one

is cognizable, the case shall be

deenmed to be a cognizable case,

notw t hst andi ng t hat t he ot her

of fences are non cogni zable. ™
10. Sub-section (4) of this Section clearly provides
that where the case relates to two of fences of which one
is cognizable, the case shall be deenmed to be a cognizable
case notwi thstanding that the other offence or offences are
non- cogni zabl e.
11. Sub-section (4) creates a legal fiction and provides
that although a case may conprise of several offences of
whi ch sone are cognizable and others are not, it would not
be open to the police to investigate the cogni zabl e of fences
only and onit the non-cognizable offences. Since the whole
case (conmprising of cognizable and non-cogni zabl e of f ences)
isto be treated a cognizable, the police had no option but
to investigate the whole of the case and to subnmt a charge-
sheet in respect of all the offences, cognizable or non-
cogni zabl e both, provided it is found by the police during
i nvestigation that the offences appear, prima facie, to have
been committ ed.
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12. Sub-section (4) of Section 155 is a new provision
introduced for the first tine in the Code in 1973. This was
done to overcone the controversy about investigation of non-
cogni zabl e offences by the police without the |eave of the
Magi strate. The statutory provision is specific, precise and
clear and there is no anbiguity in the | anguage enployed in
sub-section (4). It is apparent that if the facts reported
to the police disclose both cognizable and non-cognizable
of fences, the police would be acting within the scope of its
authority in investigating both the offences as the |ega
fiction enacted in Sub-section (4) provides that even non-
cogni zabl e.

13. This Court in Preveen Chandra Mody vs. State of MP
AR 1965 SC 1185 has held that while investigating a
cogni zabl e of fences and presenting a charge-sheet for it,
the police are not -debarred from investigation any non-
cogni zable offence arising out of the sane facts and
i ncluding themin the charge-sheet.

14. The High  Court was thus clearly in error in quashing
the charge ~under Section 494 |.P.C. on the ground that the
Trial Court could not take cognizance of that offence unless
a conplaint was filed personally by the wife or any other
near relation contenplated by C ause (c) of the Proviso to
Section 198(1).

15. The Judgnent /of the Hi gh Court being erroneous has to
be set aside . The appeal 1is consequently allowed. The
Judgnent and order dated 3rd May, 1995 passed by the Oissa
High Court in so far as it purports to quash the charge
under Section 494 |.P.C. and  the proceedings relating
thereto is set aside with the direction to the Magistrate to
proceed with the case and di spose it of expeditiously .




