http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

PETI TI ONER:
SI RAJMOHMEDKHAN  J ANMOHAMADKHAN

Vs.

RESPONDENT:
HAFI ZUNNI SA YASI NKHAN & ANR

DATE OF JUDGVENT14/09/1981

BENCH:

FAZALALI, SYED MURTAZA
BENCH:

FAZALALI, SYED MURTAZA
SEN, A P. (J)

Cl TATI ON:
1981 AIR 1972 1982 SCR (1) 695
1981 SCC  (4) 250 1981 SCALE (3) 1400
ACT:

Code of Crimnal” Procedure, 1973-Section (3)-Scope of -
Husband’ s i mpotence  to have sexual relations with his wfe-
Whet her a just ground for grant of mmintenance to the wfe.

HEADNOTE:

The respondent was the appellant’s wife. 1In her
petition under section 125(3) Crimnal Procedure Code, 1973
for grant of naintenance, the Metropolitan Mgistrate
uphel d her allegation that the appellant ~was inpotent and
was i ncapable of having sexual relations with his w fe. But
the Magistrate refused to grant nmai ntenance to her on the
ground that the husband’s inmpotence was not a just cause for
her refusal to live with the husband.

Hol di ng t hat inpotence of the husband was a just ground
for the wife to refuse to live with the husband, the High
Court granted her maintenance.

In appeal to this Court while the husband  contended
that inpotence was not a good ground for the wife' s refusa
tolive with him the wife contended that the second proviso
to section 125(3) 1973 Code enabled the wife to refuse to
l[ive with the husband if there was a suit-ground for doing
so and in this case the husband s inpotence was a just
ground for such refusal

Di sm ssing the appeal
N

HELD: Proved i npotence of the husband and his inability
to discharge his marital obligations anount to both |ega
and nental «cruelty nake it a just ground for the wife to
refuse to live with the husband. The wife would be entitled
to mai ntenance from himaccording to his nmeans. [710G 711A]

The second proviso to section 125(3) of the 1973 Code
was a proviso to section 488 of the 1898 Code which provides
that it is incunbent on the WMagistrate to consider the
grounds of refusal and to nake an order of maintenance, if
he is satisfied that there is a just ground for the wife to
refuse to live with the husband. Decision of Hi gh Courts
that section 488 of the 1898 Code had nothing to do with the
ordinary conjugal rights were directly opposed. to the very
obj ect of the section. [703 D F]

Bundoo v. Snt. Mhrul [1978] Cr. L, J. 1661, Enperor v.
Daul at Rai bhan & Anr., A/ 1.R 1948 Nagpur 69, Arunachala v.
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Anandayammal , A 1. R 1933 Mad. 668, Jaggavarapu Basawamma V.
Japgavarapu Seeta Reddi, A l.R 1922 Mad. 209 & Vedayudhan
v. Sukmari [1971] KLT 443 overrul ed.

696

In the Matter of the Petition of Din Mihammad |ILR [1883] 5
Al | ahabad 226 approved.

By an anendnent made in 1949 the scope and anbit of the
term"just ground" had been widened by adding a second
proviso to section 488 of the 1898 Code. The object of
introducing this provision was to widen the scope and anbit
of the term"just ground". This provision is not exhaustive
but purely illustrative and self-explanatory and takes
within its fold not only the two i nstances nmentioned Therein
but other circunstances also of a |ike nature which may be
regarded by the Magistrate as a just ground by the wife for
refusing to live w th her husband. In the present Code this
provi si on has been- i ncorporated as explanation to the second
proviso to section 125(3). [703 G 704 B]

A perusal” of this provision shows that it was neant to
give a clear instance of circunstances which nay be treated
as a just ground for refusal of the wife to live with her
husband. By virtue of this provision, the proviso takes

within its sweep all ~ other circunstances simlar to the
contingencies contenplated in the Arending provision as al so
ot her instances of physical, nental or Jlegal cruelty not

excluding the inpotence of the husband.” These circunstances
clearly show that the grounds on which the wife refuses to
l[ive with her husband should be just and ‘reasonable as
contenpl ated by the proviso. Simlarly, where the wife has a
reasonabl e apprehension  arising from the conduct of the
husband that she is likely to be physically harnmed due to
persi stent denands of dowy fromher ~husband s parents or
rel ati ons, such an apprehension also would be nmanifestly a
reasonabl e justification for the wife's refusal lo live with
her husband.
[704 D F]

Wiere a husband had contracted a married with another
worman or kept a mistress, it was considered to‘'be a just
ground for the wife’'s refusal to live wth the husband
Similarly where a wife refuses to live with an _inpotent
husband who is unable to discharge his marital obligations
that would be a just ground. Mbreover when inpotence under
the civil lawis a good ground for granting divorce or for
refusing restitution of conjugal rights there is no reason
to hold that it would not be a just ground under section
125. The concept of cruelty remains the same whether it is a
civil case or a crimnal case or a case under simlar Acts.
The general principles governing acts constituting cruelty-
legal or nental ill-treatnent or indifference cannot vary
fromcase to case, though the facts may be different, [704
H 705 C, 709 C

It is well recognized that sex is the foundation of
marriage and w thout a vigorous and harnonious ' sexua
activity it would be inpossible for any marriage to continue
for long. Abstinence from intercourse effecting ill health
of the wife can be held to be cruelty. [709 E, 710 F]

Rita Nijhawan v. Bal ki shan N jhawan, AIR 1973 Delh
200, Bhikaji Mneckji v. Mneckji Mncherji, 5 C. L.J. 334,
Bai Appibai v. Khinji Cooverji, AR 1936 Bom 138, Gunni V.
Babu Lal, AIR 1952 Madnya Bharat 131, Biro v. Behari Lal
AIR 1958 J & K. 47, Sm. Panchoo v. Ram Prasad, AlIR 1956
All. 41 and Dr. Srikant Rangacharya Adya. v. Snmt. Anuradha
Al R 1980 Karnataka 8, approved.

Shel don v. Sheldon [1966] 2 All. E.R 257 referred to.
697
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JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
602 of 1981.

Fromthe judgnent and order dated 27th August, 1980 of
the Qjarat H gh Court at Ahnedabad in C. Revision
Application No. 282 of 1979.

N. N. Keshwan and R N. Keshwani for the Appellant.

Vi mal Dave and M ss Kailash Mehta for Respondent No. 1.

S C Patel and R N. Poddar for Respondent No. 2

The Judgrment of the Court has delivered by

FAZAL ALI, J. This appeal by special leave is directed
agai nst a judgnent dated August 27, 1980 of the CGujarat High
Court accepting the revision  application of the Respondent
and setting asidethe order of-the Metropolitan Mugistrate,
Ahnmedabad. The facts of the case lie within a very narrow
conpass, which nay be detail ed thus.

The respondent who is the wife of the appellant filed
an application before the  Magistrate under s. 125 of the
Code of Criminal Procedure, 1973 (hereinafter referred to as
the ’'Code of 1973') for~ grant of maintenance by the
appel lant on the ground that her husband-appellant was
guilty of wlful neglect and was wunable to fulfil his
primary responsibility of di schargi ng his marita
obligations. The parties were narried on- May 27, 1978
according to Sunnii Muslim rites. After the marriage the
respondent lived w<th her husband upto July 1978. The
respondent alleged that during this period she found her
husband to be physically incapable of carrying on sexua
relationship and that her husband frankly told her that he
was i npotent. The respondent further alleged that she was
maltreated and ultimately driven -out of the house by her
husband on July 11, 1978. On Novenber 17, 1978 the appel | ant
sent a registered notice (Ext. 5) to the respondent
informng her that he had no physical disability and was
prepared to keep her with him and discharge his narita
obligations. On Cctober 28, 1978 the respondent filed an
application before the Magistrate for awarding naintenance
agai nst the appell ant.

So far as the facts found are concerned, there i's no

di spute and the case will have to be deci ded on the point of
| aw that arises
698

on the contentions raised by the parties before the courts
below as also in this Court. Both the H gh Court and the
Metropolitan Magistrate clearly found that the appellant was
physically incapable of having sexual relations wth the
respondent. In other words, the concurrent finding of fact
by the courts below is that the appellant was inpotent and
was, therefore, unable to discharge his marital obligations.
The respondent, however, refused to |live with her husband on
the ground that as he was inpotent and unable to di scharge
his marital obligations, she could not persuade herself to
live with him and thus inflict on herself a life of
perpetual torture. The Metropolitan Magistrate relying on a
decision of the Allahabad High Court in Bundoo v. Snt
Mahrul found that the mere ground that the husband was
i npotent was not a just cause for the refusal of the wife to
live wth her husband and accordingly dismssed the
application filed by the respondent for maintenance.
Thereafter, the natter was taken up in revision before
the High Court which differed from the view taken by the
Magi strate and held that the husband having been found to be
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impotent, this should be a just ground for the wfe to
refuse to live with the husband and hence she was entitled

to the grant of maintenance. The High Court after having
come to the aforesaid conclusion further held that having
regard to the neans of the husband he was in a position to
pay Rs. 150/- per nonth by way of nmaintenance to the

respondent. Hence, this appeal by special I|eave by the
appel | ant - husband
M. Keshwani, | earned counsel for the appellant,

vehenmently contended before us that it is now well settled
by a long course of decisions of various H gh Courts that
i mpotency is no good ground or reason for the wife to refuse
to live wth her husband and hence the wife is not entitled
to maintenance if she refused to live wth the husband
nerely because her husband was inpotent. M. Keshwani cited
a nunber of decisions in support of his contentions, on the
ot her hand, M.~ Dave, appearing for the respondent,
submtted that the various authorities of the H gh Courts
seens to ‘have overlooked the legal effect of the second
provi so to “sub-section (3) of section 125 of the Code of
1973 under _which a wfe could refuse to live wth her
husband if there was a just  ground for doing so. The said
provi so may be extracted thus: -

"Provided further that if such person offers to
maintain his 'wife on condition of her living with him
and she

699

refused to live with him such Magistrate may consi der

any grounds of refusal stated by her, and may make an

order under this section notw thstanding such offer, if
he is satisfied that there is just ground for so
doi ng. "

W are of the opinion that if the husband was i npotent
and unable to discharge his nmarital obligations, how could
he fulfil the main object of _marriage, nore particularly,
under the Mahonedan aw where marriage is a sacrosanct
contract and not a purely religious cerenbny as in 'the case
of Hindu law. This would certainly be a very ‘just and
reasonabl e ground on the part of the wife for refusing to
live with her husband, as also in cases under the H ndu | aw
or other Laws. In Nanak Chand v. Shri Chandra Kishore
Agarwal a and Ors. this Court held thus:

"Section 488 provides a summary renedy and is
applicable to all persons belonging to all religions
and has no relationship wth the personal |aw of the
parties."

After having heard counsel for the parties we are
clearly of the opinion that the contention of the counsel
for the respondent is sound and nust prevail. It is' true
that there are several decisions of the H gh Courts taking a
contrary view but they seemto have proceeded on‘a totally
wrong assunption and we are constrained to observe that in
taki ng such a narrow view they have foll owed a nost outnoded
and antiquated approach. The I|earned Magistrate mainly
relied on a decision of the Allahabad Hi gh Court in Bundoo’s
case (supra). It is true that Bakshi, J. in that case seens
to have been influenced nore by the concept of neglect
rather than by the reasonabl eness of the ground on which the
refusal of the wife was based. Wiile dwelling on this aspect
of the matter, the | earned Judge observed as foll ows: -

"Assum ng now for the purpose of argument that
Bundoo was physically incapable of satisfying the
sexual desire of his wfe, it cannot be said this
inability anmounted intentionally to di sregardi ng,
slighting, disrespecting or carelessly and heedlessly
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treating his wfe. Inthis view of the matter, | am of

the opinion that the elenent of neglect as envisaged

under Section 488 C. P.C., old and under Section 125

Cr. P.C. new, has not been established. "

700

The attention of the |earned Judge does not seemto
have been drawn to the provisions of second proviso nor has
the Judge cone to any clear finding that the refusal of the
wife could not fall wthin the anbit of "just ground" as
contenpl ated by the aforesaid proviso. Secondly, t he
| earned Judge nmainly relied on an earlier decision of
Hi dayatullah, J. (as he then was) in Enperor v. Daulat
Rai bhan and Anr. in which it was held that a wife was not
entitled to live apart from her husband and claim
mai nt enance on the ground that her husband was inpotent and
unable to performhis marital obligations. In fact, a nunber
of decisions of the H gh Courts which were relied upon by
the counsel for the -appellant follow the decision of the
Nagpur Hi gh Court as also the previous decisions of other
H gh Courts replied upon by Hidayatullah, J. in the Nagpur
case. W shall consider the |legal effect of this decision a
little later. So far as the-decision of the Allahabad Hi gh
Court, in which the Magistrate had relied, is concerned, the
observations of Bakshi, J. were purely obiter. It would
appear that there/was a clear finding cf fact by the
Magi strate. which had been accepted by the H gh Court, that
the wife failed to prove by convincing evidence that her
husband was inpotent. In view of thi's finding of fact, the
guestion of |aw posed and deci ded by Bakshi, J. did not fal
for decision at all because if the wife failed to prove that
her husband was inpotent, the question of her refusal to
live with himfor a just ground did not arise at all. Wile
adverting to this finding of fact, Bakshi, J. in the
af oresai d case observed as foll ows:-

"I find from the perusal ~of judgnment of the
Magi strate that he has takeninto consideration the
entire evidence on the record led in connection with
this question and he was of the opinion that Shrinati
Mahrul Nisa failed to prove by convincing evidence that
Bundoo was i npotent."

(Enphasis_suppl i ed)

In the circunstances, we are not in —a position to
accept the observations of Bakshi J. which are in the nature
of obiter dictum in support of the argunment of M.
Keshwani .

This brings us now to the consideration of the
authorities of other High Courts which seemto have taken’
the view that inpotency is no ground for grant of
mai ntenance to the wife. W would first deal. wth the
deci sion of Hi dayatullah, J. in Daulat Raibhan’s case
701
(supra). In the first place, the | earned Judge thought that
the point A raised before him was one of first inpression
and his decision was, therefore, greatly influenced by the
fact that there was no direct decision on the point taking a
contrary Vview. In this connection, the Ilearned Judge
observed as foll ows: -

"No authority has been cited before me in support
of the case of the wife that she is entitled to live
separate from her husband on account of his inpotence.™
Subsequently, the learned Judge nmminly relied on the

foll owi ng observati ons made in Arunachal a Anandayanmal :

"l cannot see that s. 488, Crinminal P.C has
anything to do with ordinary conjugal rights; it deals
wi th mai nt enance only..."
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The learned Judge seens to have been wunder the
impression that so far as the provisions of s. 488 of the
Code of 1898 were concerned they had no bearing on conjuga
rel ati ons between the husband and the wife. Wth great
respect to the learned Judge we are unable to agree with
this process of reasoning. In fact, the fundanental basis of
the ground of mai ntenance under s. 488 is conjuga
rel ati onship and once conjugal relationship is divorced from
the anbit of this special provision, then the very purpose
and setting of the statutory provision vanishes. |In the
matter of the Petition of Din Mhamred, Mahmood, J. very
pithily and pointedly observed as foll ows:

"The whole of Chapter XLI, Crimnal Procedure

Code, so far as it relates to the mai ntenance of w ves,

contenpl ates the exi stence of the conjugal relations as

a condition precedent to an order of mmintenance and,

on general Principles, it- follows that as soon as the

conjugal relation ceases, the order of naintenance nust
al so cease to have any enforceable effect." (Enphasis
suppl ied)

W find ourselves in conplete agreenent wth the
observations made by the eninent Jurist Mhnood, J. which
| ays down the correct |aw on the subject. Thus, one of the
fundanental preni ses on which rested the decision of
H dayatul |l ah, J. appears to us to be

702
clearly wong and directly opposed tothe very object of the
section (which at 'the relevant ~“tine was 's. 488). In

Arunchal a’s case (supra) which was relied upon by
Hi dayatul l ah, J., Burn J. Observed thus:

"l cannot see that ~S. 488, Crinmnal  P.C has
anything to do with ordinary conjugal rights; it deals
with "maintenance" only and 1 see no reason why
mai nt enance shoul d be supposed to include anything nore
than appropriate food, clothing and | odging."

It woul d-be seen that here also the I|earned Judge
proceeds on a legally wong premse, viz., that s. 481 had
nothing to do with ordinary conjugal rights. Moreover, the
Madras decision as also the earlier decision seemto have
foll owed the outnoded and anti quated view that the object of
s. 488 was to provide an effective and summary renedy to
provide for appropriate food, clothing and lodging for a
wi fe. This concept has now becone conpletely out dated and
absolutely archaic. After the International Year ~of Wnen
when all the inmportant countries of the world are trying to
give the fair sex their rightful place in society and are
working for the conplete emancipation of wonen by breaking
the ol d shackl es and bondage in which they were involved, it
is difficult to accept a contention that the salutary
provisions of the Code are nmerely neant to provide a wife
nmerely with food, clothing and lodging as if she‘'is only a
chattel and has to depend on the sweet will and mercy of the
husband. The same line of reasoning was adopted in an
earlier decision of the Madras Hgh Court in Jaggavarapu
Basawanma v. Jaggavarapu Seeta Reddi. Here also, the Judge
was of the opinion that food and clothing was sufficient for
the mai ntenance of the wife and even if the husband refused
to cohabit that would not provide any cause of action to the
wife to claimseparate maintenance. In a recent decision in
Vel ayudhan v. Sukmari a Single Judge observed as foll ows:

"Learned magi strate seens to have concentrated
solely on the last-nentioned ground nanely, failure of
the husband to performhis marital duties, and has held
that it is a sufficient ground entitling the wife to
[ive away from the husband, and claim separate
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mai ntenance. But | do not think, in the face of

authorities cited before me that this
703

is a sufficient ground justifying the award of separate

mai ntenance to the wife. It was observed by Kumaraswam

Sastri, J. in Basawamm vVv. Seetareddi (AR 1922 Mad.

209) that there is nothing in the Code which conpels

the crimnal court to award separate naintenance to a

wi fe whom t he husband agrees to protect and maintain in

a manner suitable to her position in life; refusal to

cohabit is no ground.

Here al so, the Judge while noticing that the ground
taken by the wife was that the husband has failed to perform
his marital duties, found hinself bound by the decisions of
the Mdras H gh Court in Jaggavarapu Basawama's case
(supra). Thus even in this decision though given in 1971
when the entire horizon of the position and status of womnen
had changed, it is rather unfortunate that the Judge chose
to stick to the ol d view.

Ther'e i's however a very formdable circunstance which
seens to have been conpl etely overlooked by | ater decisions
while followi ng the previous-decisions of the Nagpur or the
Madras High Courts. Although the second proviso to sub-
section (3) of s. 125 of the Code of 1973, which was also a
proviso to the old s. 488, «clearly provided that it is
i ncumbent on the Magistrate to consider ‘the grounds of
refusal and to nake an order of npmintenance iif he was
satisfied that there was just ground for refusing to live
with the husband, yet this salutary provision which was
introduced with the clear object of armng the wife with a
cause of action for refusing to live with the husband as the
one which we have in the present case, no legal effect to
the legislative wll and intent appears to have been given
by the aforesaid decisions.

Anot her inportant event which happened in 1949 also
seens to have been conpletely “ignored by the recent
deci sions while follow ng the previous decisions of 'the H gh
Courts. It would appear that by the Code of  Crinina
Procedure (Amendnment) Act No. 9 of 1949 an additiona
provi si on was added after the proviso which nay be extracted
t hus:

"If a husband has contracted marriage w th anot her
wife or keeps a mistress it shall be considered to be
just ground for his wife's refusal to live with him™"
The object of introducing this provision was clearly to

wi den the scope and anbit of the term just  ground

mentioned in the

704

proviso. This provision is not exhaustive but purely
illustrative and self-explanatory and takes within its fold
not only the two instances nentioned therein but ' other
circunstances also of a like or simlar nature which may be
regarded by the Magistrate as a just ground by the wife for
refusing to live with her husband. Under the Code of 1973,
this provision has been incorporated as Explanation to the
second proviso to sub-section (3) of s. 125.

The decisions of the H gh Courts given prior to the
Amendnent of 1949 would no |onger be good |aw after the
i ntroduction of the Amendnent which gives, as it were, a
conpletely new complexion to the intendnment and col our of
the second proviso to s. 488 (now Explanation to the second
proviso to sub-section (3) of s. 125) and wdens its
horizon. It is, therefore, needless to refer to these
deci sions or to subsequent decisions which have foll owed the
previ ous cases.
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A clear perusal of this provision nmanifestly shows that
it was neant to give a clear instance of circunstances which
may be treated as a just ground for refusal of the wife to
l[ive with her husband. As already indicated, by virtue of
this provision, the proviso takes within its sweep all other
circunstances simlar to the contingencies contenplated in
the Anending provision as also other instances of physical
nental or legal cruelty not excluding the inpotence of the
husband. These, circunstances, therefore, clearly show that
the grounds on which the wife refuses to live wth her
husband shoul d be just and reasonable as contenplated by the
proviso. Simlarly, where the wife has a reasonable
apprehension arising fromthe conduct of the husband that
she is likely to be physically harned due to persistent
denmands of dowy from “her husband’s parents or relations,
such an apprehension al so would be manifestly a reasonabl e
justification for the wfe' s refusal to live wth her
husband. I nstances of this nature may be multiplied but we
have mentioned sonme of the circunstances to show the rea
scope and —anbit of the proviso and the Anendi ng provision
whi ch i s, as already indicated, by no nmeans exhausti ve.

In other words, where a husband contracts a marriage
wi th another wonman or keeps a mistress this would be deened
to be a just ground w thin the nmeaning of the second proviso
so as to nake the refusal of the wife to live with her
husband fully justified and entitled to nmaintenance. If this
is so, can it be said by any stretch of inmmgination that
where a wife refuses to live with her husband f
705
he is i mpotent and unable to discharge his marita
obligation, this would not be a just ground for refusing to
live with her husband when it seens to us that the ground of
i mpot ence which had been held by a nunber of authorities
under the civil law to be a good ground not only for
restitution of conjugal rights but also for divorce. |ndeed,
if this could be a ground for divorce or for an action for
restitution of conjugal rights, (could it be said wth any
show of force that it would not be a just ground for the
wife to refuse to live with her husband. The matter deserves
serious attention fromthe point of view of the wife. Here
isa wife who is forced or compelled to live alife  of
celibacy while staying with her husband who is wunable to
have sexual relationship with her. Such a life is one of the
perpetual torture whi ch is not only nental |y or
psychol ogically injurious but even fromthe nedical point of
viewis detrimental to the health of the woman. Surely, the
concept of nental cruelty cannot be different in a civi
case and in a crimnal case when the attributes of such a
cruelty are the sane.

In Rita N jhawan v. Bal krshaan N jhawan (Sachar, J.)
while dealing with a case of annul ment of marriage-under the
H ndu Marriage Act on the ground of inpotency very
poi gnantly and pithily observed as foll ows:

"Thus the lawis well settled that if either of
the parties to a marriage being a healthy physica
capacity refuses to have sexual intercourse the sane
woul d amount to cruelty entitling the other party to a
decree. In our opinion it would not make any difference
in law whether denial of sexual intercourse is the
"result of sexual weakness of the respondent disabling
himfrom having a sexual union with the appellant, or
it is because of any wilful refusal by the respondent.

Marriage without sex is an anathema. Sex is the
foundation of marriage and wthout a vigorous and
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har noni ous sexual activity it would be inpossible for

any nmarriage to continue for long. It cannot be denied

that the sexual activity in marriage has an extrenely
favourable influence on a wonmen’'s mind and body. The
result being that if she does not get proper sexua
satisfaction, it wil | | ead to depr essi on and
frustration."

706

We find ourselves in conplete agreenent with the very
practical and pragmatic view that the |earned Judge has
taken and the principles adunbrated by the Judge apply fully
to proceedings for maintenances because as we have said the
concept of cruelty is the sane whether it is a crimnal case
or a civil case.

As far back as 1906, the Bonbay H gh Court cane out
with the concept of ~cruelty which could be considered for
exercising jurisdiction under s. 488 of the Code of 1898. In
Bhi kaj i, Maneekji~ v. Maneekji Mancherji a Division Bench of
the Bonmbay Hi gh Court observed as foll ows:

"Where it is proved that a husband has not refused
or neglected to maintain his wife, a crimnal Court,
acting under the section, has no jurisdiction to nake
an order upon the husband for her naintenance on the
ground that the husband has been guilty of cruelty to
her. But that is a very different thing from hol ding
that no evidence of cruelty can be adnmtted in a
proceedi ng under the section to  prove, not indeed
cruelty as a ground for separate maintenance, but the
conduct and acts of the husband fromwhich the Court
may draw the inference of neglect ~or refusal to
maintain the wfe. A neglect or refusal by the husband
to maintain his wife may be by words or by conduct. It
may be express or inplied. If “there is evidence of
cruelty on the part of the -husband towards the wife
fromwhich, wth other _evidence as to surrounding
circunstances, the Court can presume neglect or
refusal, we do not see why it should be excluded. There
is nothing ins. 488 to warrant its exclusion, and such
has been the practice of the Court. But the section has
been altered and now the Court —can pass an order for
mai nt enance where negl ect or refusal is proved, even if
the husband is willing to maintain the wfe, provided
the Court finds that there are "just grounds" passing
such an order. This alteration gives a wi der discretion
to the Court, which nmeans that in passing such an order
it is legitimate for it to take into account the
rel ati ons between the husband and the wife, and the
husband’ s conduct towards her."

This decision, given as far back as 1907, while
construing the proviso appears to be both prophetic and
pragmatic in its approach
707
and it is rather unfortunate that subsequent decisions have
not noticed this inmportant principle of |aw decided by the
Bonbay High Court. W fully endorse this decision as |aying
down the correct law on the subject and as giving the
correct interpretation of the proviso to s. 488 particularly
the concept of the words 'just ground’

Anot her decision which had touched the question of
"cruelty’ is the case of Bai Appibai v. Khinji Cooverji
where the foll owi ng observations were nade:

"I'f, however, the husband by reason of his
m sconduct, or cruelty in the sense in which that term
is used by the English Matrinonial Courts, or by his
refusal to maintain her, or for any other justifying
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cause, nakes it conpul sory or necessary for her to live

apart fromhim he nmust be deened to have deserted her

and she will be entitled to separate mai ntenance and
resi dence. "

In Gunni v. Babu Lal Dixit, J. sounded a very pragmatic
note on this aspect of the matter and in this connection
pointing out the scope of the Anmendrment of 1949 observed
t hus:

"There s nothing in the Crimnal Procedure
(Amendrment) Act, 1949 to show that it would not be a
just ground for the wfe' s refusal to live wth her
husband if the husband has contracted marriage wth
another wife or taken a mistress before the anendnent
nmade in s. 488. The anendnent is clearly intended to
put an end to an unsatisfactory state of law, utterly
i nconsi stent with the progressive ideas of the status
and emanci pation of wonen, in which wonen were
subjected to a nmental cruelty of living with a husband
who had takena second wife or a mstress on the pain
of “being deprived to any maintenance if they chose to
live separately fromsuch a husband. If ny viewto hold
that the anendnment is intended to afford a just ground
for the wife's refusal to live with her husband only in
those cases where he has after the anmendnent, taken a
second wife or a mstress is to defeat in a large
neasure the very object of the anendnent."
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W find ourselves in conplete agreenent wth the
observations made by the |earned Judge. In Mst. Biro v.
Behari Lal, a decisionto whichone of us (Fazal A, J. as

he then was a party, where the inportance of the Anendnent
of 1949 al so touched, the foll owi ng observations were nade:

"Before the anendnent, the fact of the husband s
marrying a second wife or keeping a mstress was not by
sone Hi gh Courts considered a just ground for the first
wife's refusal to live with him although it was taken
into account in considering whether the husband' s offer
to maintain his first wife was really '"bona fide or
not .

The amendnent is clearly intended to put an end to
an unsatisfactory state of law utterly inconsistent
with the progressive ideas of the st at us and
emanci pati on of wonen, in which wonen were subjected to
a nental cruelty of living with a husband who had taken
a second wife or a mistress on the pain of ~being
deprived of any nmaintenance if they chose to Ilive
separately from such a husband."

In Sm Pancho v. Ram Prasad, Roy, J. while dealing with
the Hndu Married Wonen’s Right to Separate Residence and
Mai nt enance Act (19 of 1946) expounded the concept of ’lega
cruelty’ and observed thus:

"I n advancenment of a renedial statute, everything
is to be done that can be done consistently with a
proper construction of it even though it nmay be
necessary to extend enacting words beyond their natura
i mport and effect.

Conception of legal «cruelty undergoes changes
according to the changes and advance of social concept
and standards of living. Wth the advancenent our
soci al concepti ons, this feature has obt ai ned
| egi slative recognition that a second marriage is a
sufficient ground for separate residence and separate
mai nt enance. Moreover, to establish legal cruelty, it
is not necessary that physical violence should be used.
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Continuous ill-treatnent, cessation of nmarita
i ntercourse, studied neglect, indifference on the part
of the
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husband, and an assertion on the part of the husband

that the wife is wunchaste are all factors which may

underm ne the health of a wfe.

The | earned Judge has put his finger on the correct
aspect and object of mental cruelty. The fact that this case
did not arise out of the proceedings under s. 125 nmakes no
di fference because we have al ready observed that the concept
of cruelty remains the same whether it is a civil case or a
crimnal case or a case under any other simlar Act. The
general principles governing acts constituting cruelty-Iega
or nental ill-treatment or ‘indifference cannot vary from
case to case though the facts nmay be different.

Simlarly, while dealing with a case wunder the Hindu
Marriage Act, 1955, a Division Bench of the Karnataka Hi gh
Court in /Dr, Srikant Rangacharya Adya v. Snt. Anuradha
dwel | i ng ‘'on~ the aspect of inpotency and its inmpact on the
wi fe observed as follows: -

"In these days it would be an unthinkable
proposition to suggest that the wife is not an active
participant in” the sexual I|ife and therefore, the
sexual pleasure to the wfe is of no consequence and
therefore cannot’ ampunt to cruelty. Marriage w thout
sex is an anathena. Sex is the foundation of marriage
and wi thout a vigorous and harmnoni ous sexual activity
it would be inmpossible for any marriage to continue for
long. It cannot be denied that the sexual activity in
marriage has an extrenely favourable influence on a
worman’s mnd and body. The result” being that. if she
does not get proper sexual satisfaction it will lead to
depression and frustration. It has been said that the
sexual relations when happy and harnonious vivifies
woman’'s brain, develops her character and trebles her
vitality. It must be recognised that nothing is nore
fatal to marriage than disappointnents in sexua
i ntercourse. "

W find ourselves in entire agreement with the
observations made by the |[|earned Judges of the  Karnataka
H gh Court which seens to be the correct position in1aw.
Even the | earned Judge who had delivered the judgnent in the
i nstant case had very rightly pointed out as follows: -
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"I'f the mintenance of a wfe s supposed to
i nclude only food, shelter and clothing having regard
to the conjugal rights and if the just cause on which
wife can refuse to stay with the husband and yet claim
nmai nt enance, can have reference only to the confort and
safe of the wife then it mght reduce the wife to the
status of a donesticated ani nmal

In the context of the changing status of woman in
soci ety such a proposition would seem outdated and
obsol ete..... In other words, the Courts cannot conpel
the wife to stay wth husband on the ground that the
husband though he is forcing her in a situation where
her physical and nental well being mght be adversely
affected, as there is no intention on the part of the
husband to inflict that cruelty, she should suffer that
predi canent without demur and be satisfied with a grab
to bite and sonme rags to clothe her and a roof over her
head. "

We fully endorse the observations nade above. Apart
fromthe various decisions referred to above, there is a
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direct English decision on the point. In Sheldon v. Shel don
Lord Denni ng observed as foll ows:
"I rest ny judgment on the ground that he has
persistently, without the |least excuse, refused her
sexual inter course for six years It has broken down

her health. | do not think that she was called on to
endure it any | onger

It has been said that, if abstinence from
intercourse causing ill-health can be held to be

cruelty, so should desertion sinmpliciter leading to the

same result."

Thus, from a conspectus of the various authorities
di scussed above and the 'setting, object and interpretation
of the second proviso to sub-section (3) of s. 125 of the
Code of 1973, we find ourselves in conplete agreenent with
the view taken by the |earned Judge of the Hi gh Court. W
hold that where it is proved ~to the satisfaction of the
court that a husband-is inpotent and is unable to discharge
his marital obligations, this would amobunt to both | egal and
nental cruelty which would -undoubtedly be a just ground as
contenpl ated by the aforesaid proviso for the wife's refusa
to live
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with her husband and " the wife wuld be entitled to
mai nt enance from her husband according to his neans. 1In

these circunstances, therefore, it would be pusillaninous to
i gnore such a val uabl e saf eguard which has been provi ded by
the legislature to a neglected wife:

For these reasons, therefore,~ we find no merit in the
appeal which fails and we accordingly dismss the same
wi t hout any order as to costs.

In view of our decisioninthis case, it follows that
the decisions referred to above in the judgment taking a
contrary view nust be held to be no | onger good | aw and are
her eby overrul ed.

P. B. R Appeal dism ssed.
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